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No 2202 OF 1877.

Revenue Department.

Bomba7j Castle, 6ih April 1877.

From

The SECRETAKY to the GOVERNMENT OF BOMBAY,

'^'^

The secretary to the GOVERNMENT OF INDIA,

Department of Revenue, Agriculture, and Commerce,

Simla.

Sib,

With my letter No. 3011, dated 20tli May 1876, I had the

honour by direction of His Excellency the Governor m Council,,

to transmit to the Government of India seven copies of the report

of the Commission which was appointed to investigate the causes

of the riots which occurred during 1875 in the Poona and Ahmed-

nagar Collectorates, together with its Appendices, marked A. to 0.,

and two separate papers recorded by Messrs. Colvm and Shambhu-

prasad Lakshmilal. A similar number of copies of the volumes

containincr the Minutes recorded by the Commission, together with

other papers which were not received with the report, were also

forwarded on the 11th July 1876. I am now directed to submit the

views of this Government.

2. The subject-matter of these papers divides itself into the

following heads :

—

1. The nature and extent of the riots themselves, and

what was their immediate cause.

2. The extent to which defects, if any, in the revenue

administration led to the riots, and whether any improve-

ment in the system is required.

3. The state of the existing law relating to debt, and the

action of Civil Courts.

1. The nature and extent of the riots themselves, and what ivas

their immediate cause.

3. The riots commenced on the 12th May 1875. The object

was in every case to obtain by force and
Nature and extent of the

^i^^gti-Qy the bonds for monoy given by
^''°^^-

the cultivators to the village bankers.

Actual disturbances took place in 1 1 villages in the Poona and 22

villages in the Ahmednngar Colloctorato. Tbroal(Mio<l nots were

B 802—1
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arrested by the police in many other villages. The outbreak was
over in about a month ; but two cases happened afterwards in the
Poena District, and another in a village of theSdtara Collectorate,

100 miles away from the affected tract, which showed that the
feelings which had led to the riots were neither extinct, nor were
they confined to Poena and Ahmednagar alone. The number of

persons arrested was 951, of whom 501 were convicted. The
absence of serious crime is a very remarkable feature in the out-
break. In many cases where the money-lenders themselves, at

the ryots' demands, tore up their bonds, no further harm was done,
and ferocity was shown in only one case where an attempt was
made to burn a money-lender alive. Even in that instance, too,

certain of the rioters themselves saved the banker's life.

4. It is clear that the feeling of hostility between the ryots

r, 1 •,,-,. ., ^^^ their creditors, which found open
Causes which led to the • ., • , i i i •

riots.
expression m the riots, had been increas-

ing in strength for some time. Indeed,
had it not been for a transient period of prosperity, the crisis

which has occurred would have happened long ago. The affected
districts are poor and in places sterile, and suffer much from scanty

^, -p and precarious nature of the rainfall.
^° ^'

^J'he ryots themselves, hardy and in
many ways frugal race, have from the earliest time suffered
from a load of ancestral debt, which they never think of re-

pudiating, and is one of the main causes of their constant
poverty. Devoid of education, and not possessed of much intelli-

gence, the system of collecting the land revenue at fixed times and
in fixed sums in cash necessitates constant recourse to the village
banker for sums of ready money, against which is set the price of
the produce sold to him. The social obligations which compel
the expenditure of comparatively large sums at marriages and
funerals also involve borrowing at very high rates of interest ; and
partly from the ryot's own carelessness about repayment, partly
from the hardness and even fraud of the money-lender, small debts
rapidly increase to large, so that once involved in debt a ryot is

powerless to extricate himself. Formerly land in the Deccan
was not the property of the ryot, and the ryot's credit was

His original depression,
limited. The money-lender, therefore,

advanced money with a stinted hand,
and tor some years after the conquest of the Deccan in 1818 sel-

dom thought of having recourse to the Civil Courts to recover his

debts, but was contented with taking all the ryot's produce, and
leaving liim only the bare necessaries of life. Tliis state of things
attracted attention as early as 1822, and from time to time the
misery of the ryots and the danger of it to the State was repre-
sented to Government. From 18P)G.3 7, however, the land began



to be settled on terms which gave the ryots a proprietary title

in it. Soon finding the value of this, they began to borrow money

upon it, thus to \We on their capital. At first the power of seUing

the land for money debts-a power unknown to native Govern-

ments, and foreign to the feelings of the people-was not exercised

by the money-lenders. As soon, however, as the system of Civ 1

Justice, introduced by the British, began to be better understood,

and th^ ryots were getting to the end of their capi al, suUs becnme

more frequent, and the people became familiar with sale of land

for debt Serious difficulties were foreseen ; but the mortgaging

of the land proceeded slowly, and about

Period of prosperity, IS.'iO j gjQ ^ period of good fortune dawned :

to 1866.
j.|^g railway works were commenced

,

vast numbers of labourers were employed, and a great amount

of money was spent amongst the ryots Then ca^ie the Amencan

War, which diverted many millions of money to the Deccan to

buy cotton. Prices of agricultural produce were greatly mfl. ted

and the ryots' income was raised to an amount unconceived of

before. Just about the same time a series of very extensive public

works were commenced in Poona and the neighbourhood, ^hich

Tve employment to those who needed it, and added ^ ^e "loiiey

floatincr about the country. There is every reason to believe that

at this^time the ryots cleared off much of their former debts but

at the same time they learnt more expensive habits of Ining.
at tlie same time y ^^^^ ^^^^

^^^^r^.^^
^^ prosperity began

Second period of depression,
j.^ gj^y, In 1866-67 the Country Suffered

from severe drought, and in 1867-68 there was also a partial

flZre of crops, from 1870-71 the expenditure on public works

was 4atly reduced, and in that year prices, w-hich had maintamed

Tem^selves^for some time after the cessation of the American War

began to fall steadily till, in 1875. an amount of gram could bo

bought for four annas which a rupee would hardly have purchased

five vears before. From 1867 the settlements of land revenue

made thirtV Years before, began to fall in, and the revision which

of agricultural population ranging from 3 to 9 acres. AU tbese

drcumstauces i,ultnbuted to contract the ryots' means ;
while^t s

possilile they did not contract iu the same
PT??"''""" ^'i; '"°\^

iostlv mode of living whi.^li high prices had^ust hod. Again t lui

debts began to accu^mdate, and they commenced mortgaging their

lands more deeply than before.
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Such of the sowkars, and there are many, as come from other

The Sowkars
parts of India are hard, destitute of

sympathy, and desirous of increasing

their debtors' obhgations in any manner possible. Their oppor-
tunity of enhancing their bond debts was much facihtated by a
change in the Limitation Law which was made in 1859, putting

an end to the old-fashioned, long-running accounts, and necessitat-

ing renewal of bonds at exorbitant rates every two years, or three

years at the outside. As the ryots began to become once more
deeply involved, the sowkars began to press upon them. Tlie

result was that the mass of the people again became quasi-slaves,

having to surrender all their produce to the sowkars, and receiving

from them only enough grain to live upon, as well as small sums
of money, which served to increase their debts. In some places the

sowkars had recourse to the Civil Courts, and began to sell up
the lands, which, as they were the only capitalists in the country, as

well as for other reasons, were bought in by themselves for a

mere song. These reverses naturally engendered discontent in the

mind of the ryots, and discontent gradually ripened into hatred.

Evidence of the growing ill-feeling is shown by a number of

outrages, where money-lenders were the victims, which occurred
in the districts of Poona and Ahmednaofar duringr the last three or
four years, and by acts of open hostility, such as agreeing to

deprive the Marwdris of the usual services which the various

members of the village community render to one another, and
molesting thena in various disagreeable ways. What the actual

, . ,. cause of the outbreak was, will never be
bupposed immediate i tj. • j j j_t j.

• i

causes ofthe outbreak.
known. It appears, indeed, that one special

cause of hatred was given by the sowkars a
month or two before the disturbances began.' Government issued
an order in February 1875 that moveable property should be sold

before immoveable for arrears of revenue ; in other words, that the
selling up of a man's field should take place only in the last resort.

One effect of this order was to protect the ryot's field, which
was the sowkar*s security, from being sold by Government as long
as the ryot had any moveable property to seize. The sowkars,
therefore, knowing their security was safe, took advantage of the
order to refuse advancing the second instalment of revenue for

March 1875, although they had received all the produce of the
fields. Thismusthaveexasperated the ryots beyond measure. It

is probable, therefore, that when, as is stated to be the fact, the
j'un^our spread that Government was inquii-ing into the ryots'

circumstances, and that Her Majesty had ordered the sowkars to
give up their bonds, the ryots eagerly seized the pretext for taking
the law into their own hands. But the precise manner in which



the fire was kindled is immaterial. The ryots are an especially

quiet, law-loving race, and the causes to be probed are those which

led to their inflammable condition, and not to the mere spark

which began the conflagration. It may be noted, however, that

there is no evidence to show that the ryots were urged to their

excesses by persons of higher position and education, though they

had the sympathy of many such.

2. The extent to lohich defects, if any , in the Revenue Administration

led to the riots, and whether any improvemeiit in the system is

required.

5. The first and most important point to be considered under

this head is whether or not the revision of

Revision of assess- ^j^g assessment, directly or indirectly, led to
ments did not contri- ^ . rpj^ Commissioners as a body are
bute to the riots. 7: . i . , i i n ,

Silent on the subject ; but (jovernment agree

with Mr. Richey, the President, and Mr. Shambhupras^d, in con-

sidering that there is no reason to believe this to have been the

case. The enhancement of the assessment was a mere
^
trifle

compared with the loss caused by the fall in prices. The talukas

in Ahmednagar, where so many riots occurred, have not been

re-assessed, and the assessment will not be revised in any of them

for three or four years to come. In the four talukas of Sholapur

which adjoin the affected districts, and which have been re-assess-

ed, no attempts at disturbance were made. The taluka of

Bliirathadi, where 6 cases occurred, was revised three years before

the outbreak. In that of Indapur, which was rensed seven years

before, there was only one case. Not only were the villages

where riots took place not those which had been most highly

re-assessed, but the hostile movement against the sowkars com-

menced in a village which has not been re-assessed at all. Govern-

ment believe, therefore, with Mr. Richey that the movement was

directed solely against the sowkars, and that there was no further

connection between the riots and the revision of assessment than

that in individual instances the revised assessment may have been

one, and that a small one, of the many causes which contributed

to render a particular ryot's position intolerable.

6. Much discussion has, however, as the papers show, gone

on as to the principles on which the revisions
Minutes of Messrs. ^j assessment have taken place, and endeav-

Carpenter and Colvin. ^^^^ ^^^^ ^^^^ ^^^^ ^^ ^^^^ ^^^^ ^^^^ ^^^^

assessment, oven tliough subsequently reduced, has been too highly

pitched. The only papers which, in the opinion of Government,

require remarks are the able minutes of Messrs. Carpenter and

Colvin. Briefly put, Mr. Carpenter argues that the revisions in



certain tdlukas were based on prices which were not a safe guide,

and which obtained in a period when the assessment was not paid

with ease and cultivation had not reached its fullest extent ; that

no allowance was made for the increased standard of comfort to

which the ryots had attained during the currency of the late settle-

ment, and which it is the object of Government to maintain ; that

the enhancement has been unequally distributed, and should in all

cases have been lighter on land brought under the plough during

the settlement than on land continuously cultivated ; and that the

system of classification of soils was faulty in that sufficient differ-

ence was not allowed between the best sorts and the worst. Mr.

Colvin also, comparing the enhancements as carried out with those

of the North-West Provinces, is of opinion that they are excessive,

and that sufficient importance has not been attached to the growth
of the population pressing on in a limited area, and to the admitted

low and poor state of the population.

7. While His Excellency in Council must acknowledge the

acuteness and justice of many of the criticisms which have

been made, and which cannot fail to be of value to all Survey

Officers, he does not feel himself called on to follow Messrs.

Carpenter and Colvin through the details of their calculations and
the conclusions they have educed. Settle-

Prmciple of revisions
jng^ts, whether Original or revised, are

of settlements. ,, .. .•! • i
matters requirmg practical experience and

knowledge of the country, and too great a reliance on figures and
statistical tables is very apt to mislead. In the Bombay Presi-

dency, as observed by Mr. Carpenter, data for ascertaining the

true rent of land do not, and His Excellency would add, cannot

exist. In revising the assessment, therefore, the precautions taken

are to see that the soils be accurately valued, that the fields be

accurately classed according to fertility and position, and that the

villages be properly grouped. After this, the fixing of the

maximum rates depends on a variety of considerations. The
improvements which have been made in communications and in

water-supply, the comparative wealth or poverty of the people,

climate, the general fertility or sterility of the district, the ruling

and probable future prices of agricultural produce, the benefits

derived from the opening of new markets for the same,—are only

some of the matters which have to be borne in mind, while the

values of but few can be expressed in the form of tabular state-

ments. Experience, therefore, and analogy of other tdlukas and

districts must be the Settlement Officer's guide in assigning their

true weight to these various elements, so that he can fix an
amount of assessment which it is not only just to Government to

impose, but which will be easy for the people to pay. During



this process allowances are always made to prevent encroachment
on the increased standard of comfort which the people have reach-

ed, and to the continuance of which, as being the only evidence

of true progress, the Government attach the greatest importance.

It is thus quite possible that a revision may result in no increase

at all, or even in the assessment being lightened.

8. As regards the revisions of assessment which have of late

years been carried out in the Poena and Sholapur Collectorates,

His Excellency sometime ago came to the conclusion that one
factor on which the revisions were based, viz., the prices of grain,

had been over-estimated, and also that in revising the classifica-

tion of fields (which was necessary owing to the faultiness of the

early work of the Settlement Department) the medium and poorer

soils had been valued at too high a scale. His Excellency in

Council, therefore, lost no time in carrying
Precautions ah-eady ^^^ such reductions of assessment as were

taken asrainst over- m . j« ii

assessment at revisions, necessary. To prevent, moreover, for the

future, increases w^hich might bear with

hardship on individual cultivators or villages, he laid down that

without the sanction of Government no increase should exceed

—

In the case of an individual ... ... 100 per cent.

„ of a single village ... ... C6 „

„ of a single group ^

of villages or r • • • • • • ^^ "
of a single taluka j

His Excellency in Council hopes that these orders will prove

sufficient to prevent any hardship in future, and that no further

change in the mode of carrying out revisions will be necessary.

The Government of India are already aware that the re-classifica-

tion of soils, which, has been a chief cause of irritation, will not

be undertaken again except where the original work is so errone-

ous—that is, so fraught with injustice to the great body of

cultivators or to the State—that it is absolutely necessary to go

over it again.

9. The Commissioners recommend that in future, when an

increase of revenue, exceeding 25 per cent., is imposed at a revi-

sion, this increase should be imposed gradually ; but they have

not stated the detailed way in which they think this suggestion

should be carried out. On the whole. His Excellency in Council

is not inclined to view the proposal with favour. The revenue, as

n ^ j-coo^f imposed in this Presidency, is never more
Government dissent .

t^ ^, i i ij i v.i i. -^i

from Commission's pro- than the people should be able to pay with

posal lo levy increased ease, cven in the first years after a revision,

assessment gradually,
jj^jj^j there are many administrative objections

to a change, not the least of which is the fraud to whicli the ryots
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would be liable, and which is now prevented, owing to the demand
on them being invariable. In poor tdlukas, where it is possible
that a difficulty may be felt by the people at first, the increase is

never likely to exceed 33 per cent, and this is an amount but little

beyond that which has been fixed by the Commission.

10. The rigid revenue system of this Government is alluded to,

, . and the Commission observe that both Gov-

m°.?L:"Snh; T?*^"'
^"^ *« ^yots suffer by the fixing

' nature of the season. ^t the revenue at a certain sum, whatever the
state of the season may be ; and adding that,

as Government has to give remissions in very bad seasons, it should
share the profit in good seasons. His Excellency in Council, how-
ever, believes that it would not be possible to introduce "a more
elastic system than the present, which should be governed by fixed
principles, and avoid hap-hazard remissions," or that the " revenue
could be fixed according to the quantity or timeliness of the rainfall."
Any step which would render the ryots' payment variable, would re-
introduce that element of uncertainty and gambling so dear to all

natives, and be a pernicious and very retrograde measure. The
ryot himself would not like it in the good years, as he would, under
the system indicated, have to pay more heavily than at present
When assessing districts liable to drought, such as the Commission
have m their mind, great care is taken to make allowances for bad
seasons.^ And though the giving of remissions in the worst seasons
IS an evil, still it is preferable to the uncertainty and, Government
may add, fraud which would follow the changing of the assessment
every year according to the rainfall, which often varies in different
parts of the same taluka. The old system of taking rent in kind
would be the only effectual way to avoid the evil the Committee
speak of, if It really be an evil, and this reversal of the policy of
the past the Government are not prepared to recommend, although
they can well conceive that the sowkdrs' power of oppression might
thus be materially reduced.

11. The Commissioners suggest an improvement in the rules

Improved rules nn-
.^^^^^ ^^^^and Improvement Act. HisExcel-

der Land Improve- ^^^^ ^^ Council, however, could not assent
ment Act. to altering them in the sense of making loans

Government cannot ff^ily available to ryots for purposes other
lend money in place of

^'^^^ improvements
; on the contrary, he con-

the sowkdr. curs in the opinion, which the Commission

Q, . , , , . , .
i^ve expressed in another place, that the

btate should m this Presidency at least, make no attempt to take
the place of the village banker. In times of great distress, to
aid m the reclamation of a deserted village or for other special
reasons, takavi" is granted, and this His Excellency in Council



cousiders all that is at present required. The question as to the

best mode of bringing loans for agricultural improvements still

more within the reach of the ryots than at present is now under

consideration, and the result of His Excellency's inquiries will be

duly communicated to the Government of India. It may be ob-

served, however, that as long as the population consists of small

land-holders, most of whom are steeped in debt, there is little pro-

babihty of the advantages of the Act being utilized much more

than at present.

12. For the reasons stated, then. His Excellency in Council is

not prepared to alter the revenue system of the country. He be-

lieves that it has had no appreciable effect on the ryots' fortunes.

and that any change would be very much for the worse. Yet it

is perfectly plain that the state of the ryots is in a most unsatis-

factory condition. A perusal of the Report will show that for a

long time past the indebtedness of the Deccan ryots has formed

the°theme of remonstrances against the law on the part of various

eminent officers, such as the late Lord Elphinstone and Sir George

Wingate ; and, as has been said in paragraph 4, it is evident that,

had It not been for the period of exceptional prosperity which

ended with 1870, the present deplorable state of things would have

come long ago. It is true that the boon of light and equitable

rates of assessment and the conferring of a proprietary title on all

holders of land—a title the value of which has only been appre-

ciated in the last twenty years—gave a great impetus to cultiva-

tion, and placed the ryot in a far better position than ever he was

before. But he comuienced with a load of ancestral debt. The

valuable property which was given him at the survey has been

or is being squandered, and he is now worse off than on any one

of the various occasions during the last forty years, when the

matter of his indebtedness had been represented to Government.

Formerly when he had no title in the soil he practically was not

ejected for debt. But now this is possible under the present law.

And although the money-lender who sells him up, usually allows

him to remain on what was once his land, as a wretched rack-

rented tenant, still he has lost the magic of property and is little

better than a serf. The money-lender wlio obtains the ownership

of the land is usually a stranger, a hard and unsympathetic land-

lord, grasping all ho can secure for himself, and expending no

capital wliatever on tlie land. Even though only a small portion

of the land has actually undergone formal transfer to the money-

lenders, still there is evidence to show that some sowkiirs have

increased their holdings largely of late years; and from inquiries

made in certain villages selected for the purpose, it ai)iiears that

about one-third of the ryote are hopelessly involved, and liepractic-

B 8G2—
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ally at the mercy of the sowkars. The Registration and Civil

Court returns, too, show that the mortgaging and sale of fields has

increased much of late years—that ruin is proceeding apace, which,

if not arrested, will soon overtake the great body of the ryots.

It cannot but be a matter of the greatest regret that this should

be the end of all that Government have done for the ryots ; and
undoubtedly, if the law unduly conduces to this sad state of things,

the law requires alteration.

13. For the purpose of considering what changes in the law

are required, it will be convenient to enumerate the circumstances

which attend an ordinary ryot's downfall from the commencement,
and to see in what respects his position can be improved at the

various stages of difficulty which impede his career. These stages

may be divided into the following :

—

I.—Difficulties of the ryot before he is taken into Court.

II.—While he is in Court.

III.—After a decree has been passed against him.

Alleged Disadvantages of the Ryot.

I.—Difficulties of the ryot before lie is taken into Court.

To begin with, the ryot is poor. This is an evil which no Gov-
ernment can cure, and all they can do is to

o^er y. make sure that his poverty is not enhanced
by oppressive taxation. This is already done.

2. The ryot is ignorant. The remedy for this is to be found
in the gradual extension of education. The

gnorance.
utmost that lies in the power of Government

in the meantime is to see that his ignorance is not made a vehicle

for fraud on the part of others, and that, as far as circumstances

admit, it is not allowed to work to his disadvantage when he is

brought into Court.

3. The ryot is said to be extravagant. This accusation the

„ Commission show is to a great extent un-
X ravagance.

founded. Undoubtedly amongst the mass of

the ryots, as amongst any other community, actual imprudence
and extravagance are to be frequently observed, and the liability

for the ultimate repayment of what they borrow has little weight

with them. Expenditure, too, which was justifiable during the high

profits of the American War, has, perhaps, not been reduced as times

grow harder. Government, however, can by no direct action put a

stop to extravagance. Expenditure on marriage festivals, for in-

stance, is necessitated by the i-yots' own social laws, and is by no
means all money thrown away. Nor, on the other hand, is such

expenditure so excessive that active measures, such as have been
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taken in regard to the Rajputs, who murder their daughters, could

be adopted to reduce it.
, t i ^ n ^„f

4 The ryot is burdened with ancestral debt. Government

can do nothing to relieve this, and they
Ancestral debt.

concur with the Commission in thinking that

they should not be too ready to encourage him to disregard the

relio-ious duty, which Hindus cheerfully accept, of paying their

fathers' debts, and which is one of the best traits in their character

Only when he is so desperately involved as to be beyond hope ot

extrication, he should be given the benefit of an insolvent law.

(Fz'cZe m/ra, clause 19.) . • , ,

5 The ryots' bonds usually run at usurious interest, or

what would be usurious interest m
Usurious interest. E no-land. Here, again. Government are

helpless. They are satisfied Uiat no usury law would be of the

sli4test use, and that the grant of discretionary powers to Courts

to°reduce the rate of interest (which, as the Commission observe,

is only another form of usury law) would be useless Cases

undoubtedly are of very frequent occurrence amongst the more

unintelHgent classes of Kunbis, Bhils, and aboriginal tribes, where

the excessive amount of interest exacted really amounts to traucl

and oppression. The High Court of Bombay, however, has de-
^^

cided that " inadequacy of consideration

High Court's decision as tt -^iiea found in conjunction with any
to inequitable contracts.

,, ^^^^^ ^^^^^ circumstances as suppres-

-' sion of true value of property, misrepresentation, fraud, surprise,

<' oppression, urgent necessity for money, weakness of understand-

- ini, or even ignorance, is an ingredient which weighs powerfully

- with a Court of equity in considering whether it should set

-aside contracts, or refuse to decree specific performance of

*' them," The High Court has pointed out to the Government

that the wide scope of this ruling is binding on all ordinary

Courts. If, then, the High Court and District Courts will see, as

doubtless they will take caro to do, that this ruling is acted up

to, it would be useless to ask for anything more.
. , , , ,

6. At every stage of his money-dealing the ryot is defrauded

by the sowkars, and especially by the low c ass

Fraud on the part of ^£ ^owkars which lias sprung up m the last

money-lenders.
generation. It may be taken as proved that

the latter often declines to give axjcounts, refuses receipts, omits to

rrive credit for payments or interest on payments, and declines to

carry out his own stipulations in the bond.-^ Actual forgery, more-_

# At the end of Mr. Shambhuprasad's minute (page 82) an abstract of 29

original ryots' accounts, extracted from sowkars' books is g^v"\-';0"7
fJl\

accounts having run for a ver^long series of years The result is Uiat out of

Rs. 10,365 advanced, on which interest amounted to Us. 8,50l, only Rs. ^,^oJin

^W were repaid. This points clearly to falsifying of accounts, as the sowk^ia

could not carry on business like this at a heavy loss.
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over, is sometimes resorted to, and the ryot from ignorance is

Commission's propo- enable to prevent his creditor from taking

sals to prevent fraud advantage of these nefarious practices. To
approved. remedy this the Commission propose a sys-

tem, of whicli the following are the main features :

—

I.—All bonds shall be executed by notaries public, who will

record whether consideration was passed or not in their

presence.

II.—The ryot shall be entitled to receive a statement of his

account at every year.

III.—Receipts to be given for every payment under bonds
and payments to be endorsed on the bond.

IV.—Ryots to be given pass-books.

His Excellency in Council considers that these proposals are

well considered, and should be adopted. Not only will frauds be

prevented, but the ryot's pecuniary condition will be forcibly

brought under his own eyes from time to time. This of itself, it

may be hoped, will tend to make him more prudent than he is at

present.

It is to be noted that the present state of the law is having
its natural result on the ryot also, who is rapidly becoming de-

moralized, and given to tender false pleas and deny genuine
obligations, and the measures proposed wdll have a good effect on
him as well as on his creditor. The hereditary village writers will

naturally be the notaries public, and will have the people's confi-

dence. If notaries be appointed in sufficient numbers, there is no
reason to fear that the system will not work well. The only

objection is that it may make it more difficult for the ryots to

raise money ; but this will only be at first, and ought not, in the

opinion of Government, to stand in the way of the scheme.
Government propose, therefore, that a Bill be introduced to carry

out the Commissioners' proposals at an early date.

7. Another way in which the ryot suffers is by the reduc-

„ , ,

.

, , ,
tion, under the Act of 1859, of the time

Hardship caused by the ,i • i • i i i t.

Limitation Act.
^^^^'^^^ ^^^^^^ "^^^^^ ^'^^^^^ ^^^ Current

to the small period of three years. The
Commissioners have carefully considered this question, and have
come to the conclusion that, in the case of bonds entered into be-

fore a notary, the period of limitation should be six years. Mr.
Shambhuprasad, indeed, thinks that the old period of twelve
years should be reverted to. There is a vast consensus of opinion
that the new law has affected the relations of creditor and debtor
in the following way, viz., that whereas formerly an account was
allowed to run on for twelve years on simple interest, now-a-days
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debtor m Oouit, all or w
^^^^^^^^^^ .^ ^^^^^^^ concurs m tlimk-

Alteration to six years pro- i^^ that, advisable in theory though it

posed. be that accounts should be struck and

tion in the law as soon as possible.

// —BlMcidties li'hile the ryot is in Court.

8 When the ryot is sued in Court he is, it has often been
8. W lien iue ly

^^^^^^^^ ^^^t with fraud at the outset m
Fraudulent non-service of ^hat the service of a summons upon him

summons. jg wilfully withheld by collusion between

Ex parte decrees.
decrees passed in the Bombay Presi-

dency when compared with other fevinces, lends colour to th^

?y f T1.0V0 iq no doubt as the Commission state, that m

the r^o ity o£ "s ho reasoVfor the defendant's non-appearance

i^HaXnfno defence to make, or that he has no money to pay

or a P ad r or that he is unwilling to lose the tune ;nvolved m

d'tc^utf a -"t, or that he is afraid of the subsequen vengeance

of the creditor whom he has opposed. Stil ,
altUoi gli tlie uora

nis^on arc of opinion that the provisions of tho ongmal Code of

rivil Procedure as to the service of notices is sufticiont, His hx-

ccllencyrcr.ell is satisfied U^ '^
>^ot fj"°l'

Cd oVthe kind as has been alleged, there ismuch room for it.
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He is therefore very glad that the law, as recently altered, requires

the Court to examine the serving officer on oath before substituted

service is allowed.

9. The Commissioners are of opinion, on the whole, that

Distance of Courts.
Sufficient chance is not at present given

to a deiendant to say his say : (i) be-
Length of time occupied in g^use the Courts at present are far away

;

tryiner contested salts. /..^ , ^i t r e -^ j i
•^ ^ (n) because the deience or a suit takes
Inability of Judge to render longer time than the defendant can spare ;

rjot assistance.
^^^ (•••^ because the Judge cannot now,

should the defendant be unrepresented by a pleader, go into the

rights of his case and make up to him the want of counsel as he
could do if he had more time.

The Commissioners, therefore, recommend

—

(I.) That Courts should go on
Circuit Courts recommend- pirouit

ed, and appointment of more
Subordinate Judges. (U-) That more Subordinate Judges

should be appointed.

The proposal that Courts should go on circuit is, in the

opinion of His Excellency in Council, one that should be carefully

considered.

As regards the increase in the number of Judges, which
the Commissioners have suggested, the measure is supported by
numerous complaints : firstly, that the Subordinate Judges have
now more work than they can compass, and could not try more
disputed cases than now if they had them ; and, secondly, that the
income from Court fees is much larger than the expenditure on
the Courts. Theoretically it no doubt is the case that the adminis-
tration of justice should not be used as a source of revenue, and
His Excellency in Council would be glad to learn that the Gov-
ernment of India are prepared to receive proposals for increasing

the number of Subordinate Judges. But he is aware that from a

. financial point of view the scheme simply

propS^^^
^^^^^ ° amounts to increased expenditure from the

general exchequer, and it would be useless

submitting the detailed requirements of the country unless the
Financial Department were prepared to view them favourably.

. His Excellency in Council would, however,

more^udffca^^^^^
^ °^ remark that, next to peace and security of

property, the good administration of justice

is the principal benefit which the British are wont to boast of hav-
ing introduced into India, and tliat, next to the Military and Exe-
cutive Establishments, the Judicial Department is the last in which
inefficiency should be allowed. He would point out that, over-
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worked as the Subordinate Judges are now, they will, if their num-
bers be not increased, be unable to cope satisfactorily with the

additional work which the new Civil Procedure Code will entail on
them, and to a great extent the improved provisions which the
Legislature has enacted will be inoperative.

10. Complaints have also been made that the Subordinate
Judges are untrained and technical, and

Untrained aud tech- unable to administer equity. The Commis-
nical bubordinate . n , -^ •<, i,i ,-,

J^^^laes.
sioners clo not say du^ectly whether this

is the case or not, but they are of opinion
that, to administer the law properly, better men should be employed
than can be obtained for Rs. 200 a month. His Excellency in

Council, however, considers that the complaints as to the qualifica-

tions of the Subordinate Judges are unfounded, and that their pay,
which ranges from Rs. 200 to Rs. 800 (Small Cause Court Judges
drawing Rs. 1,000), and which was raised only recently, is sufficient.

The proceedings of the Subordinate Judge are subject to the revision

of the District Judge and the High Court, and this Government
are not prepared to recommend more expensive establishments.

11. The high costs of suits are mentioned as another reason

„. , ^ , ., why the defendants decline to contest their
High cost of smts. *^

i i.i /-i • • i i ii ^ ,i° cases ; ana tne Commissioners add that there
appears reason to think that some of the miscellaneous Court
charges, fees for copying, attachments, processes, and the like, are
unduly burdensome. The High Court will be moved to make an
inquiry into this allegation, and favour Government with their

opinion. No doubt there are many expenses, besides Court fees,

which raise the cost of litigation, such as batta to witnesses and
the like ; but cheapened as justice undoubtedly ought to be, the
finances of India could not possibly undertake the burden of items
like these.

///.

—

Difficulties of the ryot after a decree has been passed
against him.

Difficulties of the ryot 12. The ryot's principal trouble begins
after a decree has been when the money-lender has obtained his
passed against him. decree. For then the first aud most ob-

debt

;

, . ^ „ jectionable measures of pressure may be
Imprisonment for j i •.„ tt i . -i t •

.
^ put on him. He may be arrested and im-

prisoned.

The Commissioners very strongly urge the total abolition of

.^ , ,.,. ^ ,
imprisonment for debt ; but His Excellency

its abohtion stronerly •. j , -j^ ^ • ip,,i. -^

recommended. ^^ ^^^ prepared to commit himself to this very
positive expression of opinion, as he considers
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it will be a very stroDg measure to deprive creditors of this security

iu respect to debts already contracted . There can, however, be no

doubt that advantage is frequently taken of civil imprisonment to

impose upon prisoners more severe terras than could otherwise be

obtained, and the system in this country is peculiarly open to abuse.

The Honourable Mr, Rogers is, however, in favour of the Commis-
sioners' proposal, and he wishes that the minute which he wrote on
the 29th May 1876 may be forwarded to the Government of India

with this letter. A copy thereof accordingly is herewith sent.

13. The next hardship the agricidtural debtor suffers is that

all moveable property, of whatever kind or
Sale of all kinds of

clescription it may be, can be sold without
moveable property. ^ mi n i i i^ ' •' any reserve. The (iovernment are very glad

to find that the Legislative Council have forestalled the recommend-
ations of the Commissioners in this respect, and that the houses

of agriculturists, their necessary wearing apparel, implements of

husbandry, &c., are to be exempt from sale in future.

14. The next question to be approached is, perhaps, the most
important of all, and the one that requires

r,-^-fn
''^}''''^ ^^ ^^"^ the most delicate handling, viz., the power of

Uivil Courts. .1 /-. , , 11 1 TO -.1 1

the Courts to sell land tor money debts, the

mode in which this power is exercised, and the effect it has on the

rural community. And other cognate questions, such as the

propriety of allowing ryots to be deprived of their land at all for

debt, can be conveniently considered here. The position of affairs

in this Presidency at present is as follows :—Government have
converted the revenue-paying land into a transferable and heritable

property. Some of those who lament to see the land passing
rapidly from the kunbi to the sowkdr, doubt, as Mr. Pedder puts

it, whether Government have been right in making it as saleable

as a bullock or a turban, and would apparently wish to recall the

gift that has been made. This view. His Excellency in Council

may at once state, he could not possibly accede to ; it would be
an act of confiscation, not justified even by the present state of

affairs. Others, who do not go this length, would check or forbid

the sales of land by the Courts for debt, but would allow the cre-

ditor to appropriate all the profits of the
Exemption of land

^^^^^^^ To this His Excellency may say that
from sale tor debt not ij , > • ji-*^"^ j

recommended. "^^ Qocs not See his way to makmg a man s

land not liable for debts which have been
fairly contracted (most of them, either actually or impliedly, on
the very security of the land), and are proved to be justly due.
If the proprietary right is allowed to continue, as it must, free and
unrestricted dealing in land must be allowed too. Where, for

instance, owing to the lightness of the assessment, the demand for
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produce, and other causes, the land acquires a saleable value which
it had not before, the owner also acquires a power to raise money
upon it. If he be resolved on thus raising money, Government
are quite powerless to prevent him. They may, it is true, place

artificial obstacles in his way, but these must all in the end be
evaded ; and as the only effect of them will be to raise the interest

on the money borrowed, jit would be a shortsighted policy and
against the interests of the ryot to create them ; for if the ryot

wants money, he cares not at what rate of interest he borrows.

So, too, the proprietary right being given. Government are unable

to prevent the ryot selling or leasing his property to whom he
will ; and any laws which would not directly convert the land into

untransferable instead of transferable property would, as the Com-
mission remark, also be evaded. It may, therefore, His Excellency

in Council assumes, be held both impracticable and undesirable

to interfere with a ryot's full power to mortgage his land or to

alienate it privately, and if he can do this. His Excellency in

Council can see no valid reason for preventing a Court also treating

the land as liable for debt. The Commission's Report shows that,

whether mortgaged land is left standing in the debtor's name by
the Marwari, as is usually the case, or whether the latter obtains

a decree and buys the land in at a trifle, he does not take the

owner away from the field—the sting of total divorce from the soil is

not added to the debtor's misery. It is not stated clearly whether,

should a person other than the creditor buy the field, the new
owner similarly permits the old one to remain as a tenant, but

there is every reason for thinking he does. Under these circum-

stances there is not much real difference between the sufferings of

a ryot whose field has been sold and one whose mortgages have

not been foreclosed.

Government ought, however, to provide that when land is sold

the sale shall be carried out in the manner
Mode of conducting ^^^^ calculated to yield a good price; and, if

sales should be improved. ,, , - , i ^ -^ t au* '

the law IS to take its ordmary course, this is

about all they can do.

There are, at the same time, various reasons why the Goverii-

I r ment should, if they can do so, without

ernment" should ti.^Zt violating the Conditions of the property or

ryots whose fields are deprecating its value, endeavour to assist

liable to sale. ignorant and indebted ryots in recovering their

solvency and to save them from the rigour of the law. It is a

great economic evil that much of th.e soil should be cultivated by

disheartened tenants who were formerly owners. The land pro-

duces less, and the wealth of the country is diminished ; while the

B 862—3
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new owners, as a body, decline laying out capital on the fields

they purchase. The Commission point out how in one special

degree the ryot's indebtedness affects the well-being of the country

at large, viz., that they will not take water from irrigation canals,

even when constructed by Government, as the labour involved in

rearing irrigation crops is much greater than in raising ordinary

dry crops, and the profit all goes to the Marwari landlord or

mortgagee. Besides, it would be a pity to lose any effort for

converting the ryots into a happy, independent community of

small proprietors, or for securing to them the benefit of the boons

Government intended for them. Another consideration is that

crime increases in a country where the rural population is dis-

contented and rack-rented ; and, to say nothing of the political

dano'or involved, the difficulties of administering such a province

are much enhanced. For these reasons Government might, in the

opinion of His Excellency in Council, provide, when the sale of

land is decreed by a Court,

That should the profits of the land be found sufficient,

if properly managed, to defray the debts in a reasonable time

without divesting the owner of all proprietary right in it, the

sale should be postponed, the amount of the debt should be

raised or advanced by Government, and the land managed by

an agency appointed for the purpose, till the debt should be

gradually paid off.

14. It was the intention of His Excellency in Council to con-

sider the proposals of the Select Committee on the Civil Procedure

Code, and examine how far they provided for the measures above

indicated. It appears, however, thut the Code has actuallj'- been

passed now, though a copy has not yet reached this Government.

Under these circumstances, as His Excellency will very shortly

leave India, and is anxious that his views should be placed before

the Government of India, he has determined to forward this com-

munication without any further delay. He is conscious of the

extreme difficulty of the questions that present themselves in

connection with the liability of land for debt, and the importance

of striving by all the means in his power to benefit the rural popu-

lation. But he is strongly of opinion that, as far as possible,

nothing should be done tending to interfere in the trade of money,

to lessen the value of land, or to exempt a man from the conse-

quences of a legitimate contract. All that can be done is to pre-

vent fraud, facilitate the course of justice among the ignorant and

poor, and render such State assistance to the debtors as is consist-

ent with absolute justice to the creditors. He trusts that these

boons may in course of time be secured to all Her Majesty's Indian
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subjects ; and that the Civil Procedure Code just passed may be

found to be of use in securing some of these benefits.

15. In conclusion, His Excellency in Council is sure that the

Government of India will concur with him in thinking the Com-
mission deserving of high credit for the way they have carried out

their laborious task, and that Her Majesty's service has experienced

a severe loss in the premature deaths ofMr. Carpenter and Mr. Lyon.

(Signed) I have the honour to be, &c.,

E. W. RAVEN SCROFT,

Chief Secretary to Government.

Minute htj the Honourahle A. Rogers, dated 29th May 1876,

referred to in imra. 12 of the above letter.

It would be a work of supererogation to attempt to follow the

Committee in the elaborate inquiries they have made into the con-

dition of the Deccan ryot, and the various causes that have led to

the late unfortunate outbreaks of violence which have resulted in

the appointment of the Committee. Their general conclusions, and

the remedies they would suggest, are contained in Chapter VII. of

their report, and to these I will confine my remarks, taking the

former in the order m which they stand printed.

Under the head of " Poverty" it is admitted that the only

p ^ ^22
possible means of mitigating this cause of the

indebtedness of the Deccan ryots lies in the

improvement of the conditions of agriculture by irrigation, and

that the incubus of debt requires to be removed before they can be

expected to avail themselves largely of such means.
^
A suggestion,

however, is thrown out, that the rules for carrying into effect the

provisions of the Land Improvement Act might be modified in such

a manner as to make it more easy for a ryot to obtain the advances

authorised under that Act than under the present rules. These

rules, however, have already been made as simple as they can

possibly be, consistently with security for recovery of advances made.

For all such small sums as a ryot can ordinarily require for the

petty works of improvement he can undertake, he can always apply

to the Assistant Collector in charge of his own taluka, and can

obtain them without any more elaborate formality than is abso-
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lutely necessary to provide for re-payment. It is an undoubted fact,

one already brought to notice in the Collectorvs' Annual Adminis-

tration Reports, that the people do not avail themselves of these

facilities ; but the causes are not to be found in the absence of

facilities. They probably lie in the fact that in most cases the

people dare not forsake their old creditors, and that the latter dis-

courage the contraction of loans which would in any way interfere

with the realization of their own debts. It would, of course, not

be practicable to make advances without security, and short of this

I see no attraction that will lead the ryot to prefer public to private

loans.

Passing over the heading of " Ignorance," the only remedy

p ^ ,(,0 for which is, of course, education, but to

counteract which to a certain extent other

remedies, which will be adverted to presently, are proposed, we come
to the pressure of population on the soil.

This, the Committee remark, can only be met by increasing

p ,24 the production of the soil or by emigration.

Provision by the State of means of irrigation

by canals will here and there mitigate the evil ; but the palliative

can only be partial, inasmuch as the construction of canals in most
parts of the Deccan is a physical impossibilitj'', and temporary,

inasmuch as the increase of population will not cease (until at all

events a Malthus revolutionizes the social customs of the country),

and its pressure will soon overtake any increased production that

irrigation may bring about. Emigration remains, and to this, in a

modified form necessity has already driven the superabundant

population of the Ratndgiri District, which supplies a large propor-

tion of the recruits for our Native Army, as well as for the fortu-

nately accessible labour market of Bombay. Localities suitable for

agricultural emigrants are, however, in this Presidency but few,

and may be summed up in the Panch Miihdls in Gujardt (which I

have no doubt will within the next 50 years be occupied by the

superabundant population of the neighbouring districts), Khdndesh,

and to some extent North Kdnara. But as yet the pressure in the

Deccan has not reached the point at which emigration will be re-

sorted to as a relief. The people are still, though in a very small

way, peasant- proprietors, and it will not be till a large proportion

of thorn sink from this to the position of day-labourers, and find

it difficult to gain their bread even in that position, that they will

think of emigrating. If any relief is to be afforded, then, it must
bo by much more immediate measures.

Under the head "Rigid Revenue System" a vague suggestion

Para 125
^^ P^* forward that there may be discovered

some method of adjusting the Government
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demand to the rj^ots' capacity in a country of uncertain rainfall,

which may not be open to the objection of uncertainty. Now,
everythins^ but a rent fixed in cash must be an uncertain demand,
and even this must exercise an uncertain pressure upon the re-

sources of the ryot, as it must in different years with varying prices

of agricultural produce represent a larger or smaller proportion of

the actual produce of the land. Setting on one side as obsolete

and impracticable the system of the levy of an actual grain rent,

the fixing of such a rent commutable into money, if practicable

(which when the varieties of agricultural produce are taken into

consideration it is not), would introduce a still greater element of

uncertainty into the ryots' annual prospects. In a good year prices

would probably be low, and the incidence of the rent would be
lighter than in a bad year, in which prices would be high, and the
commuted grain-rent would accordingly represent a larger amount
of money. The result w^ould be the very opposite of advantageous
to the ryot himself, and the State would be benefited in a good year
less in proportion than in a bad one. There would remain the
system of a sliding scale of rent in cash or grain, commutable into

money, varying according to season and the prices of produce,
which it needs no demonstration to show would be more uncertain

and more impracticable than either of the preceding, and would
tend fatally to the discouragement of investment of labour and
capital in the improvement of the soil.

It is difficult to understand what the Committee really mean
by their suggestion. The statement of remissions under the ryot-

wari system in the Madras Presidency, given at page 289 of

Appendix C, gives no clue to the principles on which remissions

are granted ; but it appears to have been ascertained that the rate

depends on examination by local officers of a sufficient number of

fields. This is objected to, and the fact that landlords in the

North-West Provinces give remissions is then adverted to as an
argument in favour of elasticity of demand. All this amounts to

no more than that the demands of Government, for rent should not

be exacted to the uttermost rupee, but that remissions should bo
given where found necessary without too minute inquiry into indi-

vidual cases. That in this respect we have nothing to learn from
the Committee, as this is precisely what is done, can be shown by
reference to the remissions given in the current year in these very
drought-stricken districts of Bhimthari, Indiipur, &c.

There is a practical suggestion in para. 126, that where
on revisions of assessment the Government demand is enhanced
more than 25 per cent, the increase should bo imposed gradually,

according to the practice of the North-West Provinces. Now,
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this system is not now advocated for the first time, and has been

after due consideration rejected in this Presidency. The proba-

biHty is that in the North-West Provinces it is found advisable to

adopt it in order to give time to Zemindars or the representatives of

village communities under various names to meet an increase in the

demands of the State, by bringing more land into cultivation. This
ground, however, does not apply in the case of individual ryots,

who have no more land to bring under the plough. What their

means are now for meeting increased demands they will be five or

ten years hence, and the prospect of such increase must have the

effect of unduly diminishing the value of land as a security in the

future as well as at the period of first enhancement. If the full

enhancement is made at once, the ryot at all events has learnt the

worst, and can make his arrangements accordingly. If he wishes

to raise money to improve his property, he can do so without
hesitation, for he knows the entire profits will be his own. If he
knows that five or ten years hence, and again in a certain number
of years more, his rent will be increased, with what confidence will

he set to work to improve his fields ? Moreover, however theo-

retically correct a gradual enhancement may be, and however
practicable in the case of large payments for villages or estates of

considerable area, the system becomes unworkable when applied

to the case of ryots with small holdings under our revenue survey
system. Many men have holdings of only a few rupees in value,

and these probably composed of small scraps of land here and
there, forming only portions of survey numbers : to these of

course the proposed system of gradual enhancement of rent would
be quite inapplicable. Even in the case of men with larger hold-

ings such a system is unnecessary, because the survey rules do
not bind a man to maintain his holding entire : he can throw up
any portion separately assessed in the village books, and need only
keep and pay for as much as he may find it convenient to retain,

so that in reality it depends a good deal on himself whether the
enhanced assessment presses heavily on his means or not. Ap-
plying the proposal to the cases of the particular tdlukas to which
th(! Committee's report chiefly relates, there would be a great
want of equity in carrying it out, even where it was practicable.

The increase has arisen from various causes, e.g.^ a general rise in

the value of agricultural produce and in that of land in conse-
quence of new markets and improved means of communication,
relative under-valuation of land at the first survey settlements,
cultivation of land wrongly entered at the time of those settle-

ments as unarable, and actual encroachment on land not belong-
ing to the holdings at all. Gradual enhancement could only be
equitably carried out in the case of payments increased under the
first of these causes only, and yet in the majority of holdings the
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increases would be found traceable to several of the causes com-
bined. If the cases in which increase was due to the first cause

were eliminated, the rest would be found to be very few in

number, and the increases to be trifling. In a statement of in-

creases in the 38 Pandharpur villages lately settled, sent up by
the Survey Commissioner, the number of cases in which the com-
bined causes of general increase of rates and the substitution of

relative fair for former under-valuation of lands had led to

enhancement were infinitesimal, and the enhancements in no case

exceeded from 5 to 10 rupees on the holdings.

On the whole, then, I am opposed to the Committee's pro-

posal for gradual enhancement of rents where the increase exceeds

25 per cent.

The more generally applicable remedies proposed by the

Committee commence from para. 127, but before going into the

questions of reform of the law contained in their Bills for the pre-

vention of frauds and to limit the excessive powers given to decree

holders, it will be advisable to follow the Committee in their pro-

posals for reform in the conduct of judicial business. After show-
ing that in the districts of Ahmednagar and Poona the suits for

debt in the Subordinate Judges' Courts are in the proportion of

about 93|- to all others, they show further that of the former

about 91 1 are for debts under Rs. 200 in amount, and conse-

quently only about two per cent, involve sums above that amount.
From these facts they urge the grant of

Paras. 128 to 180. g^^j^ Q^^g^ q^^^^.^ jurisdiction generally to

all Subordinate Judges' Courts, and that these Courts should sit

in different villages, in regular order, in such a manner as to

render it generally unnecessary for litigants and their witnesses

in such petty debt suits to be absent from their homes for longer

than from morning to evening of a single day. The suggestion is,

in my opinion, an excellent one; but it requires to be gone into in

detail far more than I can in the course of this Minute, to deter-

mine whether the expense of carrying it out would be covered by
the fees paid and stamps used in the litigation. I quite agree

with the Committee that the Patels of villages should be made
officers of the Civil Courts, to be present and to attest the execu-

tion of processes, &c., if not to execute them themselves. It will

be remembered that a short time ago this principle was affirmed

in our own Legislative Council by its being laid down that the

village officers should be charged with the execution of processes

under the revised Act for Mamlatdars' jurisdiction in summary
possession cases.

They also hope that the Subordinate Judges will be able, when
their Courts become itinerant, to do without pleaders in a great
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measure, and get people to plead their own causes. I believe,

however, the law with regard to the employment of pleaders

would have to be a good deal relaxed to admit of this, and feel

certain that in order to give the Subordinate Judges themselves

the necessary time to sift cases thoroughly and endeavour to do

real justice, the present high pressure system of judging their

merits more by the quantity than the quality of their work,

which leads them not to look with disfavour on ex parte suits,

must be abandoned. A very striking commentary on the disfavour

with which the method of procedure of the Civil Courts is looked

upon in the Deccan is afforded by the fact of the private Courts

of Arbitration that have lately been established in the Poona and

Sholapur Districts, and which it is reported in the Native Press

are largely resorted to by even Marwaris. I hope to see this

movement spread, and to find arbitration more generally resorted

to than it is at present. It would have been more convenient if,

in discussing their proposed measures of relief, the Committee
had first taken their proposals for the protection of the illiterate

borrower against the preliminary wiles of the unscrupulous

money-lender. I therefore pass at once to the draft Bill for the

prevention of frauds.

To the proposals of the Committee for the appointment of

Public Notaries, and generally as to the functions of these ofificers,

1 cordially agree. The difference in intelligence and education

between the lender and the borrower in this country renders such

a step not only necessary in the interests of the latter, but also

one of great political importance. The Bill, which is merely a

rough draft, will, of course, re({uire considerable amplification
;

but all its provisions, especially those relating to the granting of

receipts and copies of accounts, are desirable.

I observe that in para. 187 allusion is made to proposals sub-

mitted by a member of the Committee for dealing immediately

with debt existing in the disturbed districts. These were, I

presume, the scheme originated by Mr. Richey, under w^hich

Government were to advance money to clear off the ryots' debts

by compromises with their creditors, and gradually recoup them-

selves from the produce of the lands, which were to be held

as security for the repayment of the advances. I have already

minuted very strongly against the adoption of any such proposals,

and as I have heard nothing of them for a long time, I trust they

have been finally shelved as impracticable, if not highly impolitic.

In the course of my remarks on Mr. Richey's scheme, I suggested

that what would at once restore confidence in the lately disturbed,

but now perfectly quiet, districts would be a return to the old law

of limitation, under which bond debts ran for twelve, instead of
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for three years, as under tlie present law. It would be equally

effectual in preventing the recourse of creditors to the powers they

possess under the existing laws against their debtors, which, the

Committee fear, may be the effect of the discussion of the

measures they have proposed : and I would strongly urge its

adoption.

In most districts of this Presidency the provision of public

notaries in sufficient numbers throughout the country could be

effected without any great expense by the employment in that

capacity of the village accountants, hereditary or stipendiary,

already entertained. These men, as a rule, are intimately acquaint-

ed with the circumstances of the ryots in their respective charges,

and as their employment would make the contraction of loans

matters of public notoriety, additional security would be afforded

to the ryot that all was fair and above board, and public

opinion would be brought to bear on the petty money-lender

in his original as well as his subsequent transactions with his

debtor, so that there would be every probability of the system of

extortion exercised by the more unprincipled among the former'

class described by the Committee being checked.

The main object of the draft Bill to amend the law relating to

the execution of decrees is described to be the very reasonably

one of reducing the creditor's power over his debtor to what may
be sufficient for the protection of legitimate trading. It is a

difficult matter to say what the particular limit of power shall be,

but I consider that the Committee have fairly hit it off.

There can be littledoubt of theabuse ofthe power of imprisonment
for debt, in its being availed of, not for the original purpose meant
under Act VIII. of 1859, which was to force a full dis'^losure of

the debtor's property, but to hold a decree in terrorem over him
for the purpose of further extortion. This appears abundantly
proved by the fact of so few debtors being actually imprisoned,

for whose apprehension warrants are issued. The object the power
of imprisonment was meant to serve is to be effected by giving a

creditor power to force his debtor to declare the whole of his

property on pain of imprisonment for refusal, or for giving a false

account of, or concealing or fraudulently making away with it.

The proposal to exempt necessaries from sale in execution of

decrees is simply a return to the law as it existed before Act VIII.
of 1859 was enacted, and I think I am not wrong in attributing

the greater portion of the evils it is now proposed to take steps to

remedy the enforced departure of the courts from the salutary

old custom. A return to it is, in my opinion, as necessary in the

interest of the criMlitor, nsof the del)tor, foi- it will prevent the

u 802—
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former from, as he does now, killing his goose with the golden
eggs. I heartily agree with this proposal.

With regard to the third proposal, that immoveable property

should be sold only by order of the District Court and after inquiry,

I see no reason why the power shall not be extended to the

Subordinate Judges' Courts. I would, however, oblige the actual

sale of the occupancy right in all land paying revenue to the State

to be held after due notice before the Revenue authorities under
the Collectors' instructions, and give power to the Collector to

substitute for such sale a temporary attachment and management
by himself in all cases offering a fair prospect of the liquidation

of the debt by such means, say, within ten years.

I agree in the principle of the proposal to make a decree for

debt obtained the finis litis. The possession of a decree is now,
no doubt, a most potent means of extortion on the part of

unscrupulous usurers, and to the abuse of the power thus obtained

is due much of the mischief the committee have had to report upon.

Whether the object will, however, be gained by the simple

proposal in Section 7 of the draft Bill, viz., that any agreement
made by way of adjustment of a decree shall be carried into effect

by the Court executing the decree, and not by a separate suit,

appears to me very doubtful. There are so many causes that would
tend to render nugatory the provision of Section 8, that any
agreement extorted by the use of the Court's process in execution

of a decree, or by a threat of such use, shall be void, that I suspect

much more elaborate provision than this would have to be made,
and that any provision that could be made would be liable to be

evaded. The necessity of the debtor, and the willingness of the

creditor would be the mothers of very complicated inventions in

in such cases. I concur in the Committee's proposal that no
application for the execution of a decree should be received after

the expiration of six years from its date, or, where the debt

decreed for is to be paid in instalments, from the date of the

instalment of which payment is sought to be enforced, only as a

compromise between the present limit of three, and the old limit of

twelve years, the latter of which I am strongly in favour of for all

transactions, whether of simply contracted or decreed debt. The
short periods of limitation prescribed by the existing law were
laid down with the philanthropic purpose of forcing men to look

betimes to their position, and not allow themselves to drift out of

their depth in debt, but that purpose has not been obtained, and
never will be, as long as the people and their normal condition are

what they are. Lifelong poverty and the continued struggle of

existence, with the stolid Rpathy engendered by such a state of

things, are inconsistent in their nature with any attempt at teach-
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ing the people forethouglit or care in sucli matters b^^ legislation,

and the sooner the attempt is abandoned the better, in my opinion.

On the other hand, when a village-usurer lends money, he does not

do it with the banker's idea of getting it back in order to turn it

over again constantly, but by way of permanent investment on

which he may live. Where his cupidity, therefore, has not been

worked upon by the chance he sees the law has thrown open to

him of indefinitely increasing his nominal capital by the constant

renewal of bonds, short period of limitation is no object to him.

There is another forcible reason why the old limitation law

should be restored, at all events in the districts to which the

inquiries of the Committee have chiefly extended. The feelings of

the two classes, the borrowers and the lenders, have been very

much embittered towards each other. The former are only held

back from open violence against the latter by the fear of punish-

ment, and the latter are restrained from enforcing their demands

through the Courts, and carrying matters to the bitter end, by

fear of that violence. This state of matters, discreditable as it is

to our rule, should, if possible, be put a stop to, or a spark may
suddenly kindle a flame that it will take much more stringent

measures to extinguish than those found efficacious hitherto. It

may take years of discussion before the measures proposed by the

Committee can be carried into effect, and we are in the meanwhile

letting things slide. The money-lenders, however, cannot afford

to wait while the law of limitation remains what it is : they must

execute their decrees if they would not loose their capital, and

this is a loss no one can be expected to put up with. Let the

old law of limitation be reverted to for the Deccan Collectorates,

and both parties will gain time during which to come to an amica-

ble settlement. Each party is dependent on the other, and the

ordinary ryot can no more do without the village money-lender

than the latter can do without his dealings with the ryot by which

to earn his livelihood. Where such is the case and where the

source of the livelihood of both is the precarious outturn of the

soil in uncertain seasons, it is bad policy to carry out laws which

sow dissension between parties whose interests are identical, by

not allowing time for them to settle their transactions to their

mutual satisfaction.

The first and foremost remedy for the existing state of matters

should therefore, I am convinced, be a return to the old law of

limitation, and then the mensures proposed by the Committee,

combined with such modification of the laws under which the Civil

Courts work as to enable them to act more as Courts of equity

than as Courts of strict law.

;9m Ma>f 1876, (Signed) A. ROGERS,
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EFFECT OF NEW CIVIL PROCEDURE CODE ON
INDEBTED RYOTS OF THE DECCAN.

Minute by the Governor of Bombay, dated ]bth October 1877.

The report by the Deccan Riots Commission of 1875 will be

fresh in the recollection of my Honourable Colleagues. The
Commission found in- certain districts (Ahmednagar, Poona,

Sholapur, and part of Satdra) certain grievances on the part of

the cultivating and land-holding classes to exist in respect of their

indebtedness, and proposed various remedial measures. Regard-

ing these proposals, however, it was not deemed practicable at

the time to adopt any special action. And although the relations

between these classes and their creditors may have somewhat
improved, while the thoughts of all have been absorbed by the

famine which has supervened—the law, the rules, the system

respecting the indebtedness of the peasants under the ryotwdri

system in the districts specified have remained without change.

A hope was, however, expressed at the time by the Government
of Bombay in paragraph 14 of their letter No. 2202 of 6th April

last, to the Government of India, that the new Code of Civil

Procedure might do sornething towards the mitigation or removal

of these grievances.

On examining the Commission's Report with the attention

its importance merits, and comparing it with the new Code of

Civil Procedure, Act X. of 1877, which has come into force from
the commencement of the current month, October, after consulting

also many authorities, European and Native, I find that consider-

able improvement has been made in the position of the ryot of the

Deccan. And I propose to draw the attention of the Revenue
Commissioners, the Collectors, and their subordinates of these

particular districts to this subject, in order that they may be

prepared for acting up to the several provisions of the law en-

abling them to protect the ryot, and to explain to the ryots gene-

rally those portions of the law which affect them especially. The
rvots are comparatively ignorant, and may be slow to understand

the significance of the changes introduced into the law, which

changes may affect them materially, and, as we trust, beneficially.

And as the public weal so largely depends on the prosperity of

this most deserving class, it is proper that the revenue officers

should take fair and legitimate opportunities of explaining the law

to the ryots.

I will touch in the order of sections on those provisions which
concern the very important subject.

First of all, a vei'y important change has been made by sec-

tion 266 of the Code in the law as to the exemption of certain
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property from attachment or sale in execution of decrees. Tools ,

implements of husbandry, cattle in sufficient number, to enable a

judgment-debtor to earn his livelihood as an agriculturist, and

the materials of houses and other buildings belonging to and occu-

pied by agriculturists, are now no longer liable to be seized in

satisfaction of a decree. The revenue officers shonld be instructed

to make this widely known among the ryots.

In the next place, section 326 .empowers a Collector in any

part of the Presidency to represent to the Court that the public

sale of any land which has been attached in execution of a decree

is objectionable, and that satisfaction of the decree may be made

by a temporary alienation or management of the land, and there-

upon the Court may authorize the Collector to provide for the

satisfaction of the decree in the manner which he recommends.

The Collectors should have their attention called to this provision,

and be told that Government expect them to avail themselves

of it on everv proper occasion when the judgment-debtor is a bond

fide ryot, and they should be desired to issue orders, through the

Mdmlatdars, to the village officers throughout their charges, requir-

ing them to inform ryots, whose lands are at any time attached

by a Civil Court, that if it is possible for the decree to be satisfied

by any means short of the actual sale of their land, they should at

once apply to the Collector to intervene on their behalf.

Then, section 320 enables this Government, with the sanction

of the Governor General in Council, to declare that in any local

area, the execution of decrees of any particular kind in which the

sale of land is involved, shall be transferred to the Collector. Sec-

tions 321—325 then invest the Collector with powers to manage or

to deal with the land, as if it were his own, and to adopt one or

more of several modes of satisfying the decree without selling the

land except in the last resort. Rules under this section will

require to be carefully considered ; but steps may be taken at once

to prepare such rules with a view to their being made applicable

to the districts of Ahmednagar, Poona, Sholapur, and Sdtdra ihe

class of decrees to which they should refer would be those m
which, or in execution of which, the sale of the interest of any

occupant or his tenant is ordered to be sold.

I propose that we immediately request the sanction of the

Government of India to our applying this section 320 to these four

districts, forwarding simultaneously a draft of the rules which we

propose, as we believe that the provision will prove very beneficial

to the ryots.

Then by section 336, the Local Government may direct that

every judgment-debtor brought before a court in arrest in execution
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of a decree for money, shall be informed by the Court that he may
apply to be declared an insolvent. Then Chapter XX., sections

344 to 360, prescribe the manner in which the insolvent shall be

treated. And by section 358 special consideration is shown to

the debtor, if the debt be less than two hundred rupees. As these

sections do afford some protection to the ryot against harassment,

I would propose that an order under section 336 as applicable to

these four districts be issued.

Though far from admitting that the sections alluded to in

this Minute, all taken together, eiFect all that could be desired, I

think that they will conduce to what may be termed the just in-

terest of the ryot in these affairs. Even though we may desire

more and may eventually have to propose more, still we may
meanwhile make the most of these sections. For by them, a ryot's

necessaries will be protected from sale for debt, his land instead of

being inconsiderately sold in execution of decree will be brought

under judicious management by the revenue officers, and he will

be protected from arrest if he declares himself to the Court as an

insolvent.

(Signed) RICHARD TEMPLE.

SPECIAL LEGISLATION FOR INDEBTEDNESS OF
RYOTS OF THE BOMBAY DECCAN.

Minute by the Governor of Bombay, dated 12th November 1877.

On various occasions since assuming the Government of Bora-

bay, I have been obliged to examine the matter of the indebtedness

of the ryots of the Bombay Deccan, and to confer with the best

informed persons to be met with, both European and Native.

This matter seems to me to demandour further consideration, and

I will now offer, for the consideration of my Honourable Col-

leagues, a brief outline of the conclusions arrived at by me
provisionally.

2. The report of the Commission which sat on this subject

in 1875 will be in the recollection of my Honourable Colleagues.

The only authoritative deliverance which has been made on this

report (so far as I know) is the letter of the Bombay Government
of April last, which said in effect that no particular measures could

be recommended and that the evils shown to exist were mostly

beyond the power of Government to cure.

3. From my own enquiries I see no reason to doubt the

accuracy of the conclusions formed by the Commission as to the

existing evils. But I think we may devise some means of mitiga-

ting, if not of curing, these evils.
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4. The evils described by tlie Commission probably are exist-

ing in a somewhat milder form now than, say, two years ago, when

the Commission sat. The famine has turned the thoughts both

of creditors and debtors into other channels. The disturbances

of 1874-75 opened the eyes of the creditors as to the danger of

pushing things too far. It is thought that the money-lenders are

under the impression that the authorities are adverse to extreme

pressure being applied to the ryots. It appears that from one

cause and another the money; lenders are, in some degree, refrain-

ing from worrying the ryots.

5. Still these evils, though not exacerbated just now, exist,

and will sooner or later break out again.

6. Meanwhile the new Code of Civil Procedure, which came

into effect from the beginning of last month, October, has in

several respects improved the condition of the indebted ryots.

7. While the emendation of this Code was pending I was in

Bengal, and, together with my advisers, took much trouble in

pressing various amendments in the interests of the people of

Bengal. These very improvements will now, I find, stand us in

good stead respecting the ryots of the Deccan.

8. I append for facility of reference a copy of a Minute

recently prepared on the above points.

9. My colleagues will perceive that by the new Code a ryot's

necessaries will be protected from sale for debt, his land, instead

of being inconsiderately sold in execution of decree, will be brought

under judicious management by the revenue officers, and he will

be protected from arrest on a decree if he declares himself to the

Court as an insolvent. And if his total debt does not exceed

Rs. 200 (two hundred), he may be absolved by the Court from all

future liability. But these improvements, which are considerable,

leave several of the roots of mischief untouched.

10. There is, as shown by the Commission, much in the

condition of the ryots which exposes them to temptation to run

into debt. They are liable always to more than ordinary vicissi-

tudes of season, suffering from drought and losses for a year or

two years consecutively, and then having a bumper season to make

up for all. They have sometimes had abundant employment and

high prices together with abundant produce, and then they have

suffered from a cessation, indeed from a reversal of these good

conditions.

11. They have at present a fatal facility for obtaining cash

from money-lenders, while the money-lenders have an equally fatal
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facility for making the principal of the debt mount up by compound

interest and the like to something fabulous, and then for recover-

ing the whole principal and interest by processes, which drive the

debtor from house to home till in despair he resorts to violence. If

indeed, two parties, debtor and creditor, are resolved to embark

on such courses as these we cannot prevent them. But we ought,

I think, to see that our laws do not tend to bring about this state

of things. At present they do actually so tend. Indeed, it is

probable that unless this were the case people would not be tread-

ing such dangerous paths.

12. After much consultation with well informed persons, it

seems to mo that three things are wanted in the districts to which

the report of the Commission refers.

13. Firstly, I think that the Civil Courts should be obliged

to examine the merits of the debt for which they are asked to pass a

decree. At present, if a bond duly executed and attested is

presented, the Court must pass a decree, and the ryots, seeing the

hopelessness of contention, seldom appear in order to put in any

defence, and allow the decrees to be passed against them ex imrte.

But the bond may be utterly unjust—indeed, generally is more or

less unjust. A fraction of it only consists of principal, the rest is

all made up of interest. The bond itself is by no means the

original one, but has been renewed three or four times, the sum
total having been largely augmented at each renewal. Thus, for

example, ten rupees borrowed mount up after a few years to an

ostensible debt of a hundred rupees, and so on. Again, the debt

may not have been incurred by the ryot himself, but by his father

or grandfather. The man may know something of his own debts

and of the interest thereon accruing. But he may be rendered

liable for an ancestral debt of which he has but a vague idea, while

he knows almost nothing of the manner in which the interest has

been made up. With an ignorant, though industrious peasantry

dealing with an acute and practised class of money-lenders these

circumstances constitute real grievances. Therefore the Courts

should be not only empowered, but directed to go into all these

points to separate the real debt from the factitiously accrued debt.

There should be a limit imposed to the accumulation of interest ; it

should be declared that the interest should not more than equal the

amount of the principal (according to a local custom well known by
the name of " dam dupat "). There should be a distinction between

a ryot's liability for his own debts and his liability for the debts

of his ancestors. The present law, which renders him liable only

to the extent of assets inherited, is found to afford him no
protection whatever. He should not be liable for his father's or

ancestor's debts until he has been asked whether he accepts them.
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As a matter of custom binding on Hindus, he will accept the
principal with, perhaps, a moderate interest, but he will naturally
ask that the interest be reasonably scrutinized and taxed. And
that is the very thing which we ought to desire to see done. If he
declines to accept, the Court should ascertain the principal of the
debt. If it was contracted by his grandfather, he should not be
liable for any interest at all. If it was contracted by his father,

he should be liable for simple interest during his father 's lifetime

only, provided always that the interest should not more than equal
the amount of the principal. All these precautions will prevent
the money-lender (who does not wish ever to be repaid in full)

from turning the interest on an old debt into a permanent annuity
payable by the debtor from generation to generation.

14. Secondly, I think that a ryot should have the right of

coming forward at any time and claiming the benefit of the
Insolvency Court, just like the citizens of capital cities, Bombay,
Calcutta, and others. At present (as already shown in this Minute)
he can do so only when, after the passing of a decree he is arrestad

in execution—then and not till then. I think he should be enabled
to do so at any previous moment of his embarrassments which he
may choose—even before a suit is brought at all.

15. Thirdly, a ryot's "ryotwdri" land (revenue-paying land)

ought not, I think, to be sold for debt unless it has been specifically

pledged by him in a bond registered before a rural registrar or
notary. In numerous cases land is sold for debt incurred many
years ago before the ryot had been, by the Survey and Settlement,

declared the virtual proprietor or (if the Survey and Settlement
had been introduced) before either debtor or creditor had realised

in their own minds the effect of the measure—when the creditor

did not know that he would ever have such a security as the land
for the loan, and when the debtor never knew that he would incur

such a contingency as being sold out of house and home. Many
a man will incur debt without reflecting that he runs the risk of

losing his land to him one of the greatest of penalties. But he will

hesitate if he is called upon to execute and register a bond pledging
the land, and this will exercise a moral check upon his borrowing.
It will render the money-lenders less facile than they now are in

lending. It will also afford a just protection to many cases which
are now quite unprotected.

16. These three proposals I make in regard to those districts

only which are treated of in the Commission's Report. I have
carefully consulted the late President of the Commission
(Ml*. Kichey) regai'ding them. The districts are, as my col-

leagues will recollect, Poona, Ahmednagar, Sliohtpur, and a small

B 802—0
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part of Satara. I would propose a special law for the relief of

indebted ryots in these particular districts, just as special laws
were passed for insolvent debtors, or for special classes of them, in

Oudb, in Western Bengal (ChotiiNagpore), in Sind, and in Gujarat.

The case of the Deccan ryots needs special legislation quite as much
as any of these cases, or more. The strict limitation of area to

which such special legislation would be applicable smooths diffi-

culties from the way of such legislation. And the case of these

royts is harder than that of the ryots in otlier portions of the Bom-
bay Presidency, for instance, indebtedness is notoriously less in the

Southern Deccan and the Southern Maratlia Country, less also in

Gujarat, in all which territories the seasons are more propitious,

the productiveness more abundant, and the conditions of rural life

easier.

These three remedies are strong ones—they are not indeed per-

fect, because no legislation can prevent two parties from colliding

and so running into danger if they are infatuated or resolutely mind-
ed, nor render people prudent who are bent upon imprudence. But
they will remove some of the inducements which now allure people
into trouble, and will supply counter-inducements to keep out of

such trouble. They will have considerable effect. They will make
the ryots more careful in borrowing and the money-lenders more
chary in lending. They will diminish the ryot's credit without
altogether destroying it, and they will certainly stop many cases of

hard injustice which now continually occur under the very shadow
of our Courts, and which naturally exasperate the people.

17. I bear in mind that the shortness of the term of limita-

tion, recently prescribed by law, is assigned as one of the weapons
put into the hand of the creditor for compelling the debtor to

renew bonds at usurious rates. But if the remedies proposed in

this Minute be adopted, I do not recommend that the term of

limitation be lengthened, because it has the unquestionable ad-
vantage of ensuring short accounts and of preventing those long
unsettled accounts so destructive to the debtors.

18. I have tried to propose moderate remedies, bearing in mind
that the ryots cannot in these districts get on without some credit,

without the means of obtaining a little accommodation in emer-
gency, because the seasons are so uncertain. In proof of this there
is the fact that in the Southern Mard,tha Country and in Gujarat
where tlie seasons are more propitious and regular, this calamitous
indebtedness hardly exists at all, or else is found in a less dangerous
form. But besides this it is admitted on all hands that the Deccan
ryots have of late years become extravagant in their habits,

which habits were fostered by the advent of railways, the sudden
rise of the cotton trade from 1862 to 1865, and the extraordinary
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development of public works. Judicious legislation may indirectly

rescue them from this dangerous tendency.

19. It would, I would add, be impossible to lay down that

in no case shall land be saleable for debt—not even if it be pledg-

ed—for that would be breaking the land revenue settlement,

which says that land shall be transferable as well as heritable pro-

perty. I only say that it ought not to be sold except it be so

pledged.

20. Nor do I wish to depress the money-lenders or to banish

them from the Deccan. They have been specially useful during

the famine of 1877 in advancing money and grain to the distressed

peasantry. Even in ordinary times they have their uses and then-

legitimate functions in tracts so often afflicted by uncertainty of

season. But the law has indirectly given them undue preponder-

ance till they have multiplied and overshadowed the rural

localities.

21 . So far then the law should, I think, be modified, and it

is to such modification that I have addressed myself in this Minute.

If my Honourable colleagues concur, I would cause our Legal

Remembrancer to prepare a Draft Bill for submission to the Legis^

lature for the relief of indebted ryots in certain districts of the

Bombay Deccan.

(Signed) RICHARD TEMPLE.

From

No. 308 OF 1878.

Revenue Department.

Bombay Castle, 19th January 1878.

The Honourable E. W. RAVENSCROFT, C.S L,

Chief Secretary to the Government of Bombay,

To
G. H. M. BATTEN, Esq.,

Officiating Secretary to the Government of India,

Depai-tment of Revenue, Agriculture and Commerce.

Sib,

I am directed to forward lierewith, for submission to the Govern-

ment of India, a draft Bill for the relief of in debted anric altar Uts in

certain parts of the Prcsideu-ry of Bombay, which it is the intention of
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His Excellency the Governor in Council to introduce into the local

Legislature, and to make the following remarks with reference

thereto :

—

2. The views of this Government as to the causes which led to

the Deccan Riots of 1875 and the remedial measures to be adopted

were expressed in my letter of the 6th April last, No. 2202. His

Excellency the Governor in Council adheres to these views gene-

rally, and beUeves that many of the evils suffered by the people

are beyond the powder of Government to cure—being curable only

by the people themselves. Still, further experience, combined with

the lessons of recent events, have convinced him that some effort

should be made by legislation to mitigate those evils even though

they cannot altogether be prevented by Government.

3. The evils described by the Deccan Riots Commission are

probably existing in a somewhat milder form now than, say, two

years ago, when the Commission sat. The famine has turned the

thoughts of both creditors and debtors into other channels. The
disturbances of 1875 opened the eyes of the creditors as to the

danger of pushing things too far. It is thought that the money-

lenders are under the impression that the authorities are adverse

to extreme pressure being applied to the ryots. It appears that

from one cause and another the money-lenders are, in some degree,

refraining from w^orrying the ryots. Still these evils, though not

exacerbated just now, exist, and will sooner or later break out again.

4. Meanwhile the new Code of Civil Procedure, which came
into eifect from the beginning of Octob«>r 1877, has in several

respects improved the condition of the ryot. By it, a ryot's neces-

saries will be protected from sale for debt ; his land, instead of being

inconsiderately sold in execution of a decree, will be brought under

judicious management by the Revenue Officers; and he will be

protected from arrest on a decree if he declares himself to the Court

as an insolvent. And if his total debt does not exceed Rs. 200, he

may be absolved by the Court from all further liability. But these

improvements, which are considerable, leave several of the roots of

mischief untouched.

5. There is, as shown by the Commission, much in the coudi-

t ion of the Deccan ryots, which exposes them to temptation to run

into debt. They are liable always to more than ordinary vicissi-

tudes of season, suffering from drought and losses for a year or two

years consecutively, and then having a bumper season to make up

for all. They have sometimes had abundant employment and high

prices together with abundant produce, and then they have suffered

from a cessation or rather a reversal of these good conditions.

They are thus tempted in bad seasons to incur debt which they hope
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to pay off as soon as more favourable circumstances recur, and to
urge them in their inclination they have at present a fatal facility

for obtaining cash from money-lenders. Once, however, the money
has been taken, the ryot is on the way to ruin, for the money-lenders
have great facility for making the principal of the debt mount up
by compound interest, and the like to something fabulous, and then
for recovering the whole principal and interest by processes which
drive the debtor from house and home.

6. It is, in the opinion of His Excellency the Governor in Coun-
cil, the duty of Government to see that the laws do not tend to bring
about the state of things just described. At present, they do
actually so tend. To remedy this. His Excellency the Governor
in Council considers, after much consultation with well informed
persons, that three things are wanted in the districts* to which
the report of the Commission refers, and in others similarly situ-

ated :

—

(a). Firstly.—His Excellency the Governor in Council
is of opinion that the Civil Courts should be obliged to examine
the merits of the claim for which they are asked to pass a
decree. At present, if a bond duly executed and attested is

presented the Court must pass a decree ; and the ryots, seeing

the hopelessness of contention, seldom appear in order to put
in any defence,,but allow the decrees to be passed against them
ex parte. But the bond may be utterly unjust—indeed, gene-
rally is more or less unjust. A fraction of it only consists of

principal, the rest is all made up of interest. The bond itself

is by no means the original one, but has been renewed three

or four times, the sum total having been largely augmented
at each renewal. Thus, for example, ten rupees borrowed
mount up after a few years to an ostensible debt of a hundred
rupees. Again, the debt may not have been incurred by the

ryot himself, but by his father or grandfather. The man may
know something of his own debts and of the interest thereon

accruing : but he may be rendered liable for an ancestral debt

of which he has but a vague idea, while he knows almost

nothing of the manner in which the interest has been made
up. Therefore, the Courts should be not only empowered
but directed to go into all these points to separate the real

debt from the factitiously accrued debt. Compound interest

should in no case be allowed, and it should be declared that

iu no case should the aggregate amount of interest exceed
the principal. There should be a distinction between a ryot's

liability for his own debts and his liability for those of his

ancestors. He should not be made liable for his father's

or other ancestors' debts until he has been asked whether he

* Namely, Poona; Alimednagar, Sholapur, and Satara.
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accepts them. If he accepts, he should be rendered responsible,

after reasonably scrutinizing and taxing his debt, for the full

amount payable. If declines to accept, the Court should as-

certain the principal of the debt, and, in case it was incurred

by his father, award the principal with simple interest during

his father's lifetime only—provided always that the interest

does not more than equal the amount of the principal. In all

other cases, he should not be liable for any interest at all.

(b). Seco)idlt/.—It appears to His Excellency the Gov-

ernor in Council that a ryot should be given the right of coming

forward at any time and claiming the benefit of the Insolvency

Court, just like the citizens of capital cities, such as Bombay
and Calcutta. At present, as already stated in paragraph 4

of this letter, the man can do so onli/ when, after the passing

of a decree, he is arrested in execution—then and not till then.

(c). Thirdly.—A ryot's ' Ryotwari ' land (revenue paying

land) ought not. His Excellency the Governor in Council con-

siders, to be sold for debt, unless it has been specifically pledged

by him in a bond registered before a rural registrar or notary,

for it so happens that in numerous cases land is sold for debt

incurred many years ago before the ryot had been, by the

Survey and Settlement, declared the virtual proprietor, or

(if the Survey and Settlement had been introduced) before

either debtor or creditor had realized in their own minds the

effect of the measure,—in short, when the creditor did not

know that he would ever have such a security as the land for

a loan and when the debtor never knew that he would incur

such a contingency as being sold out of house and home. The
present law does indeed require that all bonds for land over

Rs. 100 in value should be registered, but this is not suffi-

cient in the interests of the ryot, and registration ought to be

extended to all bonds for land. If registration is required

to give validity to bonds of Rs. 100, much more is it required

for small bonds which are usually passed by a more ignorant

and helpless class than that having larger transactions. Re-

gistration of all bonds for land is provided in the Code Napo-

leon, and similar provisions are to be found in nearly all the

civilized Codes of Europe and America. In India alone is

the ignorant man left unprotected from fraud, except in Oudh,

where public notaries have been appointed and are said to be

popular. If registration is extended to all bonds for land

it will not indeed debar the ryot from executing any bond

however improvident, but merely provide that he understands

the conditions of the bond and that a copy of the document

is kept as a precaution against fraud and forgery. Many a



39

man will incur debt without reflecting that he runs the risk

of losing his land- -to him one of the greatest of penalties.

But he will hesitate if he is called upon to execute and regis-

ter a bond pledging the land, and this will exercise a moral
check upon his borrowing, Avhile it will render the money-lend-
ers less facile than they are now in lending.

7. The three remedies spoken of in the last paragraph have
been put into legal shape in the Bill now submitted. Special laws
like this have been passed for insolvent debtors, or for special

classes of them, in Oudh, in Western Bengal (Chota N%pur), in

Sind, and in Gujarat. The case of the ryots of the Poona, Ahmed-
nagar, ShoUpur, and S^tara Collectorates needs special legislation

quite as much as any of these cases, or more ; and the strict limit-

ation of area to which it would be applicable smooths difficulties

from the way of such legislation. The area will probable be
extended hereafter, should the experiment now about to be made
prove successful.

8. The remedies are not indeed perfect, because no legisla-

tion can prevent two parties from colliding and so running into

danger if they are infatuated or resolutely minded, nor render
people prudent who are bent upon imprudence. But they will

remove some of the inducements which now allure people into

trouble, and will supply counter inducements to keep out of such
trouble. They will make the ryots more careful in borrowing and
the money-lenders more chary in lending. They will diminish the
ryot's credit without altogether destroying it, and they will stop
many cases of hard injustice which now continually occur under
the very shadow of the Courts, and which naturally exasperate
the people.

9. In conclusion, I am to request that you will be good enough
to move His Excellency the Viceroy in Council to favour this

Government with an early expression of his views on the subject
of this letter. His sanction to the introduction of the Bill into
the Bombay Legislative Council is also solicited.

I have the honour to be, &c.,

(Signed) E. W. RAVENSCROFT,
Chief Secretary to Government.
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No. 404.

To

The chief SECRETARY TO THE
GOVERNMENT OF BOMBAY.

Simla, the \sf Juhj 1878.

SlE,

In continaation of my telegram of the 3rd ultimo, I am now
directed to reply to Mr. Ravenscroft's letters Nos. 308 and 584;

dated respectively the 19th January and the 4tli February last, ou
the subject of the measures necessary for the relief of indebted
agriculturists in certain parts of the Bombay Presidency'.

2. His Excellency the Governor in Council, in paragraph 4
of the first of these letters, reviewing the situation disclosed by
the Report of the Deccan Riots Commission of 1875, observes
that the condition of the ryot has been in several respects materially

improved by the new Code of Civil Procedure, which came into

force on the 1st October last :
" By it, a ryot's necessaries will be

protected from sale for debt ; his land, instead of being inconsider-

ately sold in execution of a decree, will be brought under judicious

management by the revenue officers ; and he will be protected from
arrest on a decree if he declares himself to the Court as an insol-

vent. And if his total debt does not exceed Rs. 200, he may be
absolved from further liability." His Excellency in Council, how-
ever, considers that these improvements leave untouched many of

the more important causes of the depressed condition of the people,

and that further and special measures are necessary to enable these
to be dealt with satisfactorily.

3. To this end legislation is proposed, to include provision

for the following objects :

—

(a.) To compel the courts, in cases where agriculturists are

sued on bonds or for money due, to go behind the terms
of the bond, to enquire into the justice of the claim, and
to take into consideration the equity of the interest

charged, even though it may have been distinctly agreed
to by the defendant

;

{h.) To make it illegal to award compound interest, or more
interest than the amount of the principal found to be due ;

(c.) To limit the liability of a ryot for debts incurred by his

ancestors

;

{d.) To empower a ryot at any time to claim the benefit of
the Insolvency Court, instead of, as at present, only
when a decree has been passed against him ;
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(e.) To protect a ryot's ryotwari land from sale for debt,

except wlieu it has been specifically pledged by him in a

bond duly registered, and to require that all bonds for

land shall be registered, whatever the value of the land

pledged.

4. A Bill is forwarded with the letter to provide for these

objects, and His BxecUency in Council asks the sanction of the

Government of India to its introduction in the Bombay Legislative

Council. The Bill appears to be in general accordance with the

principles stated in the letter ; but the Government of India observe,

with reference to head (d) mentioned above, that the Bill not only

empowers an indebted agriculturist to apply for a declaration of

insolvency, but also any creditor of such agriculturist to whom
not less than Rs. 100 is owing, and that provision for the com-
pulsory registration of mortgages of land [head (e)] does not appear

to be included in the draft.

5. In the second letter under acknowledgment, the Governor
in Council, referring to doubts which have been expressed regarding

the power of the local legislature to deal with the subject, asks

that, should the Government of India concur in these doubts, early

steps may be taken for the introduction of the Bill into the Council

of the Governor General for making laws and regulations.

6. The Government of India, I am to say, share in these

doubts, and consider that while some of the objects sought to be
attained by the Bill might, in their opinion, be secured by local

legislation, the Bill, as a whole, could not be so dealt with, inas-

much as it affects several of the provisions of the Civil Procedure
Code and other Acts of the Governor General's Council, which the

local legislature is precluded from affecting by the provisions of the

Indian Councils' Act. His Excellency in Council has therefore

decided that legislation to carry out certain provisions of the draft

Bill shall at once be taken in hand in the Legislative Council of

India.

7. I am now to explain why it appears to the Government
of India unnecessary to include in this legislation all the provisions

enumerated in Mr. Ravenscroft's letter of the 19th January.

8. The action proposed under head (a) is considered by the

Government of Bombay to be necessary, because "at present, if a

bond duly executed and attested is presented, the Court must pass

a decree." This appears to the Governor General in Council to

be hardly an accurate statement of the case. On this subject I

am to invito attention to the decision of the High Court of Bombay,
quoted in clause 6, paragraph 13, of Mr. Ravenscroft's letter

No. 2202, dated the eth April 1877, His Excellency hi Council

i! 862—

G
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believea that it is the established practice of Courts in India to

require, in the case of contracts, satisfactory proof that consider-

ation has been actually received according to the terms of the

contract, though mere denial of the receipt of the consideration

^ „ , . . - stated is not in all cases sufficient to cast
* See a decision or ,-i i • i-ja: j.i i i c • -j.

the Privy Council, . re- "P^^ ^he plamtiff the_ burden of provmg Its

ported in 2 Bengal Law payment.* Chief Justice Peacock, in a casef
Reports, 111 and 122, reported in 3 Bengal Law Reports, 0. C. J.,
Raja SabibPralilad Sen jg^ i^^i^ that a Hindu, who had givren a

'=' promissory note for Ks. 1,200, or which he
t Ram Lai Mookerjee bad received only Rs. 500, could only be

V. Haran Chandra Dhar. compelled to pay as principal what he had re-

ceived in cash. Mr. Justice Bayley, one of the Judges of the Bombay
High Court, in a recent minute dated the 22nd February J 878,
which is now before the Government of India, states that he has
always acted on that case, and invariably refused to give in favour
of a money-lender a decree for a larger amount of principal than
the defendant has received from him. Lastly, I am to invite atten-

tion to Bombay Regulation V. of 1827, Section 9, which is still in

force, and provides that " written acknowledgments of debt in any
shape shall not be held conclusive in a court of law as to the
amount, if the defendants show that a full consideration has not
been received."

9. The principles just stated would, it seems to the Governor
General in Council, suffice to secure the objects contemplated by
the Government of Bombay under head (a) in all cases in which
there is any defence. It may be, however, that His Excellency
the Governor in Council contemplates that even in cases where
no defence is set up, the Court shall be bound to cast upon the
plaintiff the burden of proving the actual receipt of the consider-
ation stated in the bond and the absence of fraud. If this be the
intention, I am to say that the Governor Gereral in Council
doubts the expediency of legislation in this direction at present.
It would cast upon the Courts an amount of work which is seems
very questionable whether they could, as at present constituted,
get through : it would afford many opportunities for fraud and
evasion to dishonest debtors, and might thus be an incentive to
reckless borrowing ; and finally, it would conflict with the pro-
visions of section 102 of the Evidence Act regarding the burden
of proof.

10. Respecting head (?>), I am also to invite attention to the
decision of Chief Justice Peacock in the case referred to in para-
graph 8 of this letter. It will be seen that he held that Act
XXVIII of 1855 did not repeal the Hindu Laws as to the rate of
interest. Such rate is, in tlio case of Hindus, governed ])y the
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.t..ict rules of Hindu Law,f^^^^l^Z^l^
cited at page 360 ot ^PP®^^''''', ,^.. . ,. „. a A does not abrogate

tberule of Hindu mweai
time recover as interest more than

the creditor
^^X^^tprinc^pa I am also to solicit a reference

an amount equal to *e P '"'^'P^''
E^^gHg^cy the late Governor of

to the opinion expressed by His
^^"^Zsls of Mr. Kavenscroft's

Bombay in CouncU m pai-agrapb 13
f^^^f

4°
^ „,3 „,f.^o^rable

r^^^gi^of^^ p^ls" Courts to reduce the rate

°"".nb. matter.
.^^^^^^^^^^^

the local Legislative Council, shouiaJiis 3
^^^^^^

in Council, on considera ion of
^^^^^ ^^^^'J^^^ ^^ ^e beyond the

legislation expechent; such
J^g^^ f, '-^^^-^^i^ ,, it would'not affect

ir^fl?LeS a rCoundl of India passed subsequently to the

Ite on which the Indian Councils' Act came into force.

1 9 The Government of India observe that no reference has
12. itie uovernmei

Ravenscroft's letter of the 19th
been made, m the

'f'^J^''\"^YlSl8L (Bombay Council).

January last
^-",ll''iVplitSion of that Act to the question

It seems possible that the appiio

of the ^Vj^Jtendsonry to Hindus, and ifmay be that
overlooked. The

^f ^fJ^""' ^ to the ryots the amount of

it does not even
>?^f'^XTt^e Governo? in Council considers

protection
^Jf'jj;:j„^rf^^ rBxeeUency in Council should be of

necessary. If, t?®^fofj^":^ .„ ^n the subiect is necessary to extend
opinion tha

""^^^^^^^f 'fXrfed by the Act, such legislation

ItldTsolet rrrhifthfcom^petence of the local Legisla-

*^"
'rtwill be

f
^l^-d fr-^^^

Qvc points on wl"oh legislation .si ecomme v

of Bombay, the first
^^^^.^^^^^^^J^^^fr ^y the existing law. His

to be altogether or in P^^* P^f^e ore think that it is necessary
Excellency m Council does not th^reo ^.^^

^^ ^^^^ ^^^^^^
^.

to include them in ^^^j'.
"ffXe t e^islat ve Council of the Governor

proposes to/^^j^^^^^^/^t^^ajl? that, as it would seem possible

S'some Jf th^S^'S Court?in the Bombay Presidency may

rbXW^uain^d w^^^

r'^S^SrrC^-^lttue a circula^ to those Courts

calling attention to the matter.



44

14. The other points, viz. :
—

(1) empowering a ryot at any time to claim the benefit of

the Insolvent Court;

(2) securing ryotwdri land from sale in execution of any
process unless it has been specifically pledged in a regis-

tered bond ; and

(3) requiring all bonds relating to land, without reference

to its value, to be registered

—

will be provided for in a Bill which will be at once introduced into

the Legislative Council of the Governor General. The scope of

the Bill will be limited to the dis-

*sS.
I

itoXagar, trictenanied* by the Government of

Bombay.

16. As will be seen from the draft Bill, of which I am directed

to forward a copy for His Excellency the Governor in Council's

consideration, it has not been thought necessary to insert any
provision enabling the Government to extend the Act to any other

portions of the Bombay Presidency by notification. Primd facie,

there would not appear to be any great object in taking such a

power, and the more extended application of it might rightly be

reserved to legislation ; but on this subject the Government of

India would be glad to learn the views of His Excellency in Council.

16. Certain other points in the draft Bill seem to require

special consideration—

1st.—Is the limitation of section 3 to " land paying revenue to

Government, and belonging to any person earning his

livelihood wholly or principally by agriculture," correct ?

Or would the Bombay Government prefer its extension

to all land paying revenue to Government without

reference to the status or character of the holders, and,

if so, why ?

2nd.—Is the proviso in section 3, permitting sales of land by
receivers in insolvency proceedings, correct? or is it

essential to the success of the contemplated measure
that the land should be protected from sale even in

insolvency cases.

3>y/.—Is it necessary that section 4 should apply to all re-

venue-paying land ? or would it not be more in harmony
with the special scope of the Act to restrict its applica-

tion, as that of section 3 is restricted ?

4///.—Js it quite safe, and is it essential to make section 4
applicable to transactions entered into before the passing
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of the Act ? The section allows six months' grace in

such cases, so that where transactions have been effected

in writing no great hardships can result ; but if in any
of the districts to which this proposed Act will extend,

oral mortgages have been customary (and this the Govern-
ment of Bombay will doubtless ascertain) some modifica-

tion of the section may be necessary.

1 7. In regard to all these points, as well as in regard to the

provisions of the draft Bill generally, the Government of India

will be glad if His Excellency the Governor in Council will favour

them with his opinion at as early a date as possible, in order that

there may be no delay in proceeding with the Bill.

18. In conclusion, I am to observe that the first and last of

the three points mentioned in the 14th paragraph will demand the

consideration of the Government of Bombay with reference to the

establishment necessary to provide for the proper execution of the
Bill when it becomes law. The limitations placed upon the action

of the Courts in dealing with insolvency in the new Civil Procedure
Code were thought necessary, because it was believed that the

judicial machinery in the Mofussil was not sufiSciently strong to

work a complete insolvency law. Should the Bill when it becomes
law make any considerable addition to the insolvency business of

the Courts, it may be necessary to provide specially for its working.
Similarly, if the provision making the registration of all bonds
relating to land compulsory entails much additional work in regis-

tration offices, or if it is found that these offices are not sufficiently

numerous, or are situated at too great distances from one another,

it may be necessary to establish rural registration offices, a measure
which, as the Governor in Council is aware, has been found of

great advantage in the Lower Provinces of Bengal. This subject

is discussed in clause 6, paragraph 13, of Mr. Ravenscroft's letter

of the 6th April 1877.

19. I am to express the regret of the Government of India

at the delay which has occurred in replying to this important refer-

ence, and the hope of the Governor General in Council that the

Government of Bombay will consider the action about to be taken

a satisfactory method of dealing with the questions at issue.

I havG the honour to be, &c.,

A. 0. HUME,
Secretary to the Government of India.
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A Bill for the relief of Indebted Agriculturists in certain parts of the

Presidency of Bombay.

Whereas it is expedient to relieve and protect indebted agricul-

turists in certain parts of the Presidency of
Preamble. Bombay ; It is hereby enacted as follows :

—

1. This Act may be called " The Bom-
Short title. bay Indebted Agriculturists Relief Act, 1878."

It shall extend only to the districts of
Local extent. Poona, Satara, Sholdpur, and Ahmednagar ;

Commencement.
^^^ ^^^^^ ^^^^ .^^^ ^^^^^ ^^ ^^^ ^^^ ^^

1878.

2. Any person earning his livelihood wholly or principally by
agriculture who is in insolvent circumstances,

Indebted agricultu- ^^^^ ^]^q desires to be declared an insolvent,

in olvTnT
^^ •^^^^^'^^ may apply in writing in that behalf to any

mso yen .

Court empowered to entertain applications

under Section 344 of the Code of Civil Procedure.

Every application under this section shall be made as nearly as

may be in manner prescribed by Sections 345 and 346 of the said

Code, and shall be dealt with as nearly as may be as if it were an

application under Section 344 of the same.

3. No land paying revenue to the GoV-

tacbS* and TaTe ^of ernment which belongs to any person earn-

revenue-paying land ing his livelihood wholly or principally by
belonging to agricultu- agriculture shall be attached or sold in exe-
rists. cution of a decree :

Provided that nothing herein contained shall prevent the sale

of any land by a receiver appointed in any
Proviso. insolvency proceedings, or the enforcement

of any mortgage, lien or charge of or upon any land.

4. No mortgage, lien or charge of or upon any land paying

„ f
revenue to the Government shall be valid un-

revlmtp!ving ''"land less it is created by an instrument in writing

to be valid' only when signed by the person creating such mortgage,

written and registered, j^en or charge ; and every instrument creating

any such mortgage, lien, or charge, shall be deemed to be an in-

strument required to be registered by Section 1 7 of the Indian

Registration Act, 1877.

Any such instrument executed before the passing of this Act,

and which, but for the passing of this Act, would not have been

required to be registered, may, notwithstanding anything con-

tained in the said Indian Registration Act, 1877, be registered if

presented for that purpose to the proper officer within six months

from the passing of this Act.
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FURTHER OBSERVATIONS ON SPECIAL LEGISLATION
FOR INDEBTEDNESS OF RYOTS OF THE BOMBAY
DECOAN.

Minute by the Governor of Bomhaij^ dated 30th August 1878.

1. By our despatclies of tbe lOtli January and the 4th Feb-
ruary last, we submitted to the Government of India a draft Bill

for the relief of the indebted Ryots in certain districts of tho

Deccan, together with minutes and papers relating thereto, among
which was a minute of my own, dated 12th November last.

2. By a despatch, dated the 1st July last, the Government of

India sent for our opinion a Bill, which they proposed to substi-

tute for our Bill, and which we are invited to accept as a satis-

factory mode of dealing with the questions at issue.

8. While thankfully admitting the advantages proposed to

be given to the ryots by the Bill of the Government of India, I

am obliged to represent that this Bill is not suflBcient to fulfil the
objects which the Government of Bombay had in view when pro-
posing legislation, and, therefore, cannot be regarded by us as a
satisfactory mode of dealing w^th the- questions at issue. In
general terms it must be described as omitting the most essential

of the several provisions which we devised for the protection of

the ryots, and therefore as taking some of the heart, kernel and
substance out of our measure. I am sure, therefore, that my
Honourable colleagues will concur with me in submitting a fur-

ther representation to the Government of India on the subject.

4, Our proposals are justly summarized in para. 3 of tho
despatch of Government of India of 1st July, thus ;

—

{a). To compel the Courts, in cases where agriculturists

are sued on bonds or for money due, to go behind the terms
of tho bond, to enquire into the justice of the claim, and to
take into consideration the equity of the interest charged,
even though it may have been distinctly agreed to by the
defendant

;

(/>). To make it illegal to award compound interest, or more
interest than the amount of tho principal found to be due;

(c). ^Vo limit the liability of a ryot fur debts incurred by his

ancestors

;
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(d). To empower a lyot at any time to claim the benefit

of the Insolvency Court, instead of, as at present, only when
a decree has been passed against him

;

(e). To protect a ryot's ryotwari land from sale for debt

except when it has been specifically pledged by him in a bond
duly registered, and to require that all bonds for land shall

be registered, whatever the value of the land pledged.

5. As regards (a) the first of the points, the Government of

India do not agree to any fresh legislation ; as regards (h) and (c)

the second and third points, they consider that the liocal Legis-

lature of this Presidency may make provision if it sees fit ; and as

regard (d) and (e) the fourth and fifth points, they embody proposals

in their Bill.

6. We may express our concurrence in this Bill, so far as it

goes, as fully providing for our fourth and fifth points. We may
declare our willingness to immediately introduce into our local

legislature a Bill to provide for (6) and (c) the second and third

points. But on the first point (a) we must, I submit, state our
regret at its omission from the present legislation and make our
earnest request that it may be included therein.

7. To recapitulate this, the most important point of all is

stated by the Government of India (as seen above) thus :
" To

compel the Court in cases where agriculturists are sued on bonds or
for money due, to go behind the terms of the bond, to inquire into

the justice of the claim, and to take into consideration the equity
of the interest charged, even though it may have been distinctly

agreed to by the defendant." In my minute of the 12th November
last, para. 13, it is stated thus :

—

Firstly, I think that the Civil Courts should be obliged to examine
the merits of the debt for which they are asked to pass a decree. At pre-
sent, if a bond duly executed and attested is presented, the Court must pass
a decree, and the ryots seeing the hopelessness of contention, seldom appear
in order to put in any defence, and allow the decrees to be passed against
them ex parte. But the bond may be utterly unjust—indeed, generally is

more or less unjust. A fraction of it only consists of principal, the rest is

all made up of interest. The bond itself is by no means the original one,
but has been renewed three or four times ; the sum total having been large-
ly augmented at each renewal. Thus, for example, ten rupees borrowed
mount up after a few years to an ostensible debt of a hundred rupees, and
so on.

8. In our draft Bill it is stated thus :

—

" In any suit brought for the recovery of money alleged to bo payable
on account of money lent, it shall be incumbent on the Court in which such
suit is instituted, to ascertain and determine whether the defendant, or any
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one of the defendants, not being a surety merrly of the actual debtor is au

agriculturist.

"Whenever a court of first instance deteruiinea under this section ov

under any other sections of this Act, that any person is, or is not, an

agriculturist, its decision on such point shall be final.

" If the court's decision under the last preceding section is in the

affirmative, it shall be incumbent on it to ascertain the actual amount of

money lent.

For this purpose the court shall

—

(a) require the plaintiff to prove the origin of the debt, and the

nature of each subsequent transaction, if any, in respect thereof

;

(6) if any written acknowledgment of debt is relied on by the

plaintiff, require liim to prove to its satisfaction that the whole of the

amount 'therein named was actually advanced to the debtor.

" If in any case the circumstances are, in the opinion of the court, such

as to satisfy the court that some money has been leut, but the actual nature

or extent of the transactions between the parties is doubtful, it shall be

competent to the court to determine the amount of money lent upon an

equitable estimate with reference" to such considerations as the following

namely :

—

(rt) the means and position of the lender

;

(?>) the means and position of the borrower ;

(c) the amount of credit likely to have been given to the bor-

rower by a person advancing money to him with the bond fiih' intentimi

that it should be repaid with reasonable interest within a reasonable

period

;

{(l) the occasion on which the money was borrowed and the

amount likely to have been needed by a person in the borrower's station

of life on such an occasion."

9. Tlie point {a) as set forth in the foregoing quotations is

the one upon which out of all our several proposals, we lay most

stress. The Government of India remark that our statement

that " at present if a bond duly executed and attested is presented

the court must pass a decree" appears to be hardly au accurate

statement of the case, and in support of their view refer ns to

several rulings of the Superior Courts, cited in para. 8 of their

Despatch and to Bombay Regulation V of 1827, Section 9. They

state that the principle contained in these Rulings and in the above

Regulation seem to " suffice to secure the objects contemplated by

the Government of Bombay under head {a) in all cases in which

there is any defence," and that if it be om- intention to cast upon

the plaintiff the burden of proving the actual receii)t of the con-

sideration stated in the botid, and the absence of fraud in cases

in which no defence is setup they " doubt tin? rxiMMJiiMicy of legis-

lation in this direction at present, "'and state that "it would cast upon

the courts an amount of work which it seems very questionable

B 862—7
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whether they could, as at present conptituted, get through ; it

would afford many opportunities for fraud and evasion to dishonest

debtors, and might thus be an incentive to reckless borrowing, and
finally it would conflict with the provisions of Section 102 of the

Evidence Act regarding the burden of proof."

10. Our reply in the first place is that although our object

may in some remote degree be indirectly provided for in the exist-

ing law, yet the law sounds so uncertain a note on this particular

subject ; its purport has to be gathered by legal learning from so

many scattered sources; its meaning is so doubtful to the class of

persons by whom civil justice is dispensed in the interior of the

country,—that practically it is wholly inoperative in inducing the

courts to " go behind the bond,"—that the practice really is as

described by us, namely " at present, if a bond duly executed and
attested is presented, the court must pass a decree"— that this

practice is not remediable by rulings which may or may not be
held under all future circumstances to have the force of law—that

the difficulty is sure to continue unless there be positive legislation

to the contrary—that this practice is at the bottom of all the

admitted evils which we are trying to remedy—and that therefore
it must be modified by positive enactment about which there can
be no mistake and which will really be operative and effective in

the administration of justice.

11. I will here quote some pertinent observations by our
Legal Remembrancer, Mr. Naylor, C.S., an officer well versed in

the actual working of our laws in the interior of the country. He
writes ;—

" Pegarding point (a) The Government of India draw attention to

certain ruHngs of the courts, and to Section 9, Bombay Regulation V. of

1827, and state their opinion that the principles laid down in them suffice to

secure the ol)jects contemplated by this Government in all cases in which
there is a defence, and express douhts as to the expediency of throwing the
burden of proof on the plaintiffs in undefended cases, and suggest that the
High Court be moved to issue a circular to the mofussil courts calling atten-

tion to the existing law.

" The principles of the decisions and of the Regulation to whi<;h refer-

ence is thus made are :

—

"(1) That 'inadequacy of consideration when found in conjunc-
tion with any other such circumstances as suppression of true value of

property, misrepresentation, fraud, surprise, oppression, urgent necessit}-^

for money, weakness of understanding, or even ignorance, is an
ingredient wliich weighs powerfully with a court of equity in considering
whether it should not set aside contracts, or refuse to decree specific

performance of them/ (III., By. H. C. R., 11, A. C. J.)

"(2) That 'it is the established practice of the courts in India,

in cases of contract, to require satisfactory proof that consideration has
been actuallv received according to ihe teiinn of the c(jntruct ;' (II.

Ben. L. II., III., P. C.)
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" (3) That according to Hindu law the ' maker of a promissory
note may show that there was no consideration,' and the holder of the
note ' can recover no larger sum by way of principal than what the
defendant received in cash/ (III., Ben. L. R., 130, 0. C. J.)

" (4) That ' written acknowledgments of debt in any shape shall

not be held conclusive in a court of law as to the amount, if the defend-
ants show that a full consideration has not been received.' (Bom.
Reg. V. of 1827, Sec. 9).

" It is worthy of remark that the first of the above decisions was passed
80 long ago as 1866, and the second and third in 1869 ; whilst the Regula-
tion in which the fourth of the above principles is contained, has been in

force in this Presidency since 1827. All three of the decisions are to be
found in the published Reports and may be presumed to be as well known
to the Judges and to the Bar as is, of course, the provision of Regulation V.
Yet, notwithstanding this, it is an indisputable fact that for years past,
thousands of decrees have been annually obtained by money-lenders against
the ryots upon written acknowledgments for sums vastly in excess of the
amounts ever actually lent by them.

" The causes of this state of things are not far to seek. With regard
to the first decision a court of equity will, no doubt, interfere in any of the
instances enumerated, provided that a case for interference is clearly estab-
lished ; but the reason why so few suits arise in which the courts have the
opportunity of exercising their powers of interference is simply that ordi-

nary defendants find it too difficult and too expensive to prove their case.

With respect to the second and the third rulings a reference to II., Bengal
L. R., 122, P. C, will show that in quoting, in para. 32 of his minute on the
'Negotiable Instruments Bill, 1877,' the 'head note' to the Report of the
Privy Council's decision, the Honourable Mr. Justice Bayley does not seem
to have quite fully conveyed the purport of the Privy Council's Judgment.
The Sadar ('ourt of Bengal had said that ' it is the established practice of

the courts in India in cases of contract to require satisfactory proof that
consideration has been actually received according to the terms of the con-
tract,' but their Lordships of the Privy Council were of opinion that this

proposition was ' too loosely expressed ' and that the cases cited by Counsel
showed that ' if it is to be taken as affirming that the mere denial of the
receipt of the consideration stated is, in all cases, sufficient to cast upon the
party relying on the instrument the burthen of proving the payment of that

consideration, it is too wide.'

" Both the last two decisions had reference specially to the law in force

in Bengal. In this Presidency the matter is governed by the express
provision of Section 9, Regulation V. of 1827. The Honourable Mr. Justice
Bayley would appear not to have had this provision in his mind

—

{vide

para. 19 of his minute already referred to)—and also not to have had his

attention drawn to a very important reported decision of the High Court of
Bomljay with reference* to it. There was a suit in

A C J
' which the plaintiff sued to recover money on a

written acknowledgment of indebtedness signed by
the defendant in his account -Ixx^k, aiid the defendant pleaded want of

consideration. The District Judge, following the MunsitT, held that the
plaintiff must 'aver that the contract was made on good consideration, and
must make good that allegation by proof.' liut the High Court was of
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opinion that the District Judge was 'in error in deciding that it hiy

upon the plaintiff to prove that consideration had been received. Ilegula-

tion V. of 1827, Section 9/ it said^ 'is the law which governs the case, and

this declares that it is incumbent on the defendant to show that a full

consideration has not been received.' Thus it may be said that in this

Presidency the presumption is in favor of a defendant having received the

full consideration stated in any written acknowledgment signed by him

until he can show by satisfactory proof that he has not received the full

consideration. And as a matter of practice in all mofussil courts the merest

tittle of evidence as to the execution of a written acknowledgment is deemed

sufficient proof on which, in undefended cases, to pass a decree for the full

amount named in such acknowledgment, and a very large number of such

decrees are awarded daily ; whilst in defended cases, the mere denial by the

defendant of the receipt of consideration is not deemed sufficient to throw

the burden of proof on the plaintiff, for if the plaintiff has prima facie

proved the execution of the written acknowledgment, the law is held to

require the defendant to show that he has not received full consideration.

" I think, therefore, what has been said by the Government of Bombay
is correct, viz., that ' at present if a bond duly executed and attested is

presented, the court must pass a decree ; and the ryots seeing the helpless-

ness of contention seldom appear in order to put in any defence, but allow

the decrees to be passed against them ex parte.'

* * * *

" Whatever legislative action has been taken for relieving the estates of

ialukdars and others from incumbrances, the first step thought necessary

has always been to provide for the reduction of the claims against them to

reasonable amounts. This is also one of the chief objects of Section 3—

9

of the Bombay Bill, and I do not think that the ryots will ever obtain any

adequate relief without some such provisions. When the borrower is an
' agriculturist' he is one of a class which, it is now generally admitted,

needs protection against the craftiness and superior acumen of the lenders.

It is, therefore, fair in such cases and quite in accordance with the Honour-

able Mr. Justice Bayley's and the Government of India's views, to throw

the burden of proof, both in defended and undefended suits, on the lenders.

The provision for the settlement of the amount due, in cases of doubt upon

equitable considerations and for a reference to arbitration will, if adopted,

simply lead to the matters in dispute being determined very much in the

same way and by the same means that they used to be settled before we
introduced the complicated and unsuitable machinery of Civil Courts, and in

the same way they would be settled now if no courts existed, with this

difference that the intervention of the courts will secure equal justice to rich

and to poor, and punctuality in the discharge of their functions by arbitra-

tors. Another very great advantage of these provisions will be that they

will in time regulate the mutual dealings of the money-lenders and ryots in

a manner equally beneficial to both, and will restore their relations to what

they were in the olden time, when the money-lender knew that patience

and considerate treatment of his debtor were the best, if not the only means
of getting his money from him."

12. Suoh is the opinion of our Legal Remembrancer as

quoted above in which I fully concur and probably my Honour-

able ('•^IkafnieB will concur also.
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13. The gist of the matter, then, is this. TheDeccan Ryots

were sued, still are sued, and will always be sued—unless there be

fresh legislation—on bonds which are, in many instances, utterly

unjust, though they may have been executed in due form.

I mean by " unjust" repugnant to the sense of natural justice as

between man and man, that moral sense which is present in the

minds of all men whether educated or uneducated. The harass-

ment therefrom arising drove these ryots in 1875 to commit

agrarian outrages. A Special Commission showed after elaborate

inquiry that the essential injustice of the majority of the bonds

was the root of the mischief. It is clear that this injustice would

be demonstrated by any judicial inquiry which might be had re-

garding the origin, progress, and circumstances of the debts. The

existing law provides for judgment being given on the bonds only ;

that much is certain. Whether it provides for the Court by its

own inquiries going behind the bond is, as we submit, uncertain.

The Government of India seems to consider that it does so

provide, while apparently admitting that the provision is indirect

rather than direct, and must be gathered from scattered rulings

and clauses, rather than learnt from positively clear enactment.

We submit with deference that the uncertainty is such that the

Courts practically do not go, can hardly be expected to go, and

for the most part are sure not to go behind the bond. Therefore

we urge that there ought to be direct and positive legislation,

without which the existing evils must be perpetuated.

14. We may be encouraged to hope that the Government of

India may be pleased to listen to our request, as they admit that

policy of the law is or ought to be, that the Court should go

behind the bond, the terms of their answer^ being that the law

does, in some way, so provide already. But if we rejoin success-

fully that the provision is quite insufficient, is too uncertain to be

of use,—then perhaps they will not object to make the law on the

point clear by fresh legislation, to enforce a legal policy admitted

to be right.

15. In other instances wliercver the law is doubtful or inade-

quate on any point which ought to be clear, application is made to

the Legislature to cure the defect to remove the doubt. That

exactly is what we venture to solicit from the Government of

India in the present case, the gravity and importance of which may
constitute an excuse for our importunity.

16. I must next advert to the apprehension apparently felt by

the Government of India lest we should by our point (a) (causing

the court to go behind the bond) unduly throw upon the plaintiff

the burden of proof in cases where no defence is attempted.
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17. At present tlie indebted ryots seldom set up any defence

to these claims. They see the futility of disputing the bonds in

court, whatever they may think of the injustice. Indeed they have

no chance whatever before the law of setting up any defence

which the courts could be expected to act upon. But if our point

{a) be passed into law, they would set up defences fast enough,

and this too with some chance of equitable success. In this event

it is manifestly just and reasonable that the burden of proof

should fall upon the plaintiffs. But in the absence of defence in

cases of this sort it seems to me but right that the plaintiff should

have to satisfy the court that the bond is a just one. I am un-

able to follow the reasoning (as above quoted) to the effect that to

cast on the plaintiff the burden of proving receipt of the consider-

ation, and the absence of fraud,—would afford opportunities of

evasion to dishonest debtors, and might thus be an incentive to

reckless borrowing. Here we have educated, skilful, and wealthy

creditors bringing claims against uneducated, unskilful and poor

debtors. Is it unfair to cast upon such creditors the burden of

proving such claims to be just, even if undefended ? On the con-

trary does not fairness demand that such burden should be cast

upon them ? In fact, too, these ryot debtors are not, for the

most part, evasive or dishonest debtors ; they generally pay all, and
much more than all, they really owe ! It is this notorious cir-

cumstance which underlies the whole argument. The feeling of

despair of ever getting out of the money-lenders' books makes
them reckless in going on borrowing and borrowing, destroys all

hope of independence. Our provisions will not be incentives to

reckless borrowing, but will have the very reverse effect.

18. It may be, as apprehended by the Government of India,

that our provisions will throw much work on the courts, more
perhaps than they can conveniently get through. We are not indeed

sure that this will be the result ; but if it be so, then it ought not,

in our judgment, to be allowed for a moment to prevent the

measure being carried. If there were to be some temporary in-

crease of judicial establishments in four districts (the bill will apply

to four districts only and perhaps to some special localities in addi-

tion) we shall have to meet the cost from provincial finance, which

we are most willing to do. Even then the cost would probably be

counterbalanced by increase of stamp revenue. But the net cost,

if any, would be so inconsiderable that we could not venture to

urge it in the face of the clear considerations of justice towards

so important a class of our peasantry.

19. No doubt, as justly observed by the Government of India,

our proposal will conflict with Section 102 of the Evidence Act
regarding the burden of proof. But we submit that this per tse is
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no prohibitive reason against our proposal. It certainly renders
special legislation necessary, and therefore we have now to apply
to the Legislature. The question is one of plain justice in these
cases. Once that is determined, it becomes, we submit, the duty of
the Legislature to frame a suitable law to supplement the general
law.

20. We willingly acknowledge that either by the new Civil
Procedure Code, or by the new bill, an indebted ryot may, by
applying for the benefit of insolvency provisions, save himself from
arrest and imprisonment, that his implements and agricultural
cattle cannot be sold in execution of decree for debt, that his cot-
tage, his land, his tenure, and rights therein cannot be so sold
either—all of which constitute beneficial improvements in his con-
dition, for which he may indeed be grateful to the Legislature,
we now receive permission to provide by local legislation that he
shall nofc be unreasonably liable for ancestral debts nor for an
usurious rate of compound interest—all which constitutes a still

farther improvement ; and a further cause of thankfulness.

21. Still we submit that despite these various provisions
there may be, and will be, very many unjust bonds, to which the
ryots will have to submit, unless the courts be not only em-
powered, but obliged to go behind the bonds.

22. No exclusion of ancestral debts ; no restriction of usu-
rious interest can prevent bonds being drawn up for a fictitious
principal, or in acknowledgment of amounts which were never given
by the creditor nor received by the debtor. And it is this concoction,
this manipulation, as it were, of the principal, which is one of the
strongest elements of injustice in these bonds, which injustice
cannot possibly be remedied unless the courts be obliged to o-o

behind the bonds.

23. Again, notwithstanding the humane provisions of the
insolvency law, the merciful exemption of implements of land, and
of cottages from sale, still there are many domestic articles which
cannot be so exempted, which are of lesser importance, and more
particularly the standing crop which is of great importance,
as it supplies the food of the ryot and of his family. What arrano-el
ments an insolvent court would make for the subsistence of Sie
ryot cannot exactly be foreseen. Possibly some arrangement
would be made, though I am advised that the law does not compel
the court to make any such arrangement. Still at the best
the creditor would have a strong and tight grasp on the standino-
crop. 1 do not mention the garnered crop ; because the creditor
would never let it reach the stage of storage without his
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ground. He would compel the Ryot to hypothecate it for the

debt. He would leave to the Ryot such subsistence as lie (the

creditor) deemed fit. The standing crop, being the only food
supply of the Ryot, is so essential a part of his little possessions
that he must payextreme defereuco to the creditor who is virtually

master of that crop. Then comes the critical difficulty. The creditor

presents to the Ryot an old bond, which must bo paid off immedi-
ately, or else renewed on exorbitant terms. At present these

bonds, as already stated, are often flagrantly unjust. This injustice

will, we hope, be mitigated by legislation restricting usurious

interest—even then there will remain but too much scope for

injustice in these bonds. Restriction on usurious interest may
be useful. Still they cannot prevent alterations in the amount
of the principal as already shown. Thus the Ryot must " stand
and deliver" to the bond, under penalty of having his crop
attached and his food supply interfered with. The temptation to

renew on some exorbitant terms will be generally irresistible.

The creditors are notoriously ingenious in framing terms which,

though exorbitant, will yet fail to show on the face of them
usurious interest or anything else that may be illegal, and will

yet evade the just intentions of the law. Then simultaneously
with renewal of the arrangement, the old bond will be cancelled.

The renewed bond will be executed, and will be the one formal

valid bond, as between the parties, to be presented in court. And
the Ryot will from time to time be obliged to pay upon that, or

else will have his crop attached, and his food supply suddenly
stopped. If, unfortunately, that bond be unjust, as it but too often

will be, then the Ryot will be, to a considerable extent, the victim

of injustice. He will not be indeed so helplessly a victim as he
has been heretofore, as he will avoid paying a demonstrably usuri-

ous interest, ho will be able to save himself from imprisonment
and his land from sale. But for fear of his crop and his food

supply he will still be, to some considerable extent, a victim.

24. From this oppression he may be saved altogether, and
his liability may be limited to its proper proportions, by our

proposal {a)—obliging the courts to go behind the bonds. That,

at all events, is the most effectual provision that can be devised.

And if well and carefully worked, as it probably would be

worked, under a vigilant administration, it will be effectual. If

this be enacted, then the Legislature will have done all it can for

the ryot in this matter. But if this be not enacted, then the law

notwithstanding the other improvements will be incomplete for this

purpose ; the remedies will be only half measures,—and much of

the existing evils will remain. In that case we shall have under-

taken legislation and yet have fallen short of oui* aim and have
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failed to effect our purpose. Perhaps even an impression might

arise that the existing evils are irremediable, whereas all the time

they are remediable, as we believe. We have a fair ground for

renewing our application to the Legislature—because we are asking

not for the recognition of principles which the Government of

India disallow, but for the enforcement of principles which they

seem to allow.

25. For all these reasons I propose, with the concurrence of

my Honourable Colleagues, to request earnestly the Government of

India to allow the sections quoted in this minute as taken from our

Bill to form a part of their Bill.

26. In conclusion, while exposing certain evils and suggesting

their remedy, I am far from implying either that the money-lender

is altogether blameable or that the rjot is altogether pitiable.

With all his faults, the money-lender is a useful man, and often

gives credit when it is most needed. With all his sorrows, the

ryot enjoys many of those advantages which peasants most value.

RICHARD TEMPLE.

No. 4579 OF 1878.

Revenue Department.

Bombay Castle^ bth September 1878.

From

The Honourable B. W. RAVENSCROFT, C.S.I.,

Chief Secretary to the Government of Bombay,

To

A. O. HUME, Esq., C.B.,

Secretary to the Governmrnt of India,

Department of Revenue, Agriculture, and Commerce,

SIMLA.

Sir,

I am directed to acknowledge receipt of your letter No. 404,

dated Ist July last, forwarding copy of a Draft Bill which His
Excellency the Governor General in Council proposes to introduce

into the Legislative Council of India in substitution for *' Bill for

B 862—8
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the relief of indebted agriculturists in certain parts of the Presi-

dency of Bombay," submitted with my letter No. 308, dated 19th

January 1878, and inviting the opinion of His Excellency the Gov-
ernor in Council upon its provisions and upon sundry other points

connected with its subject-matter.

2. In reply, I am desired to convey the thanks of the Govern-
ment of Bombay to the Government of India for their ready

acknowledgment of the need for legislation, and for the prompt-

ness with which it is proposed by them to take the necessary

action in the matter, and to say that His Excellency the Governor
in Council entirely concurs in the expediency of legislation in the

direction suggested in the Draft Bill forwarded with your letter,

and rejoices at the general concurrence of opinion which exists

regarding the measures which the evils to be remedied call for.

3. But it appears to His Excellency the Governor in Council

that unless the measures which may be adopted are suflBciently

complete to give a reasonable hope of their securing success, it is to

be feared that legislation will raise anticipations which cannot be
realized, and may detract from the credit of measures which
though good in themselves, are yet not calculated to meet all the

evils for which Government have to provide. In proceeding,

therefore, to discuss the various points raised in your letter under
reply, and the requirements of the proposed enactment generally,

His Excellency the Governor in Council's desire is to obtain the

consent of the Government of India to the enlargement of the

scope of the Draft Bill now received, by rendering its provisions

more complete.

4. In the first place then the most important of the measures
which His Excellency the Governor in Council is anxious to see

included in the Bill is that described in para. 3 of your letter as
" head (a)," namely :

" (a) To compel the Courts, in cases where agriculturists are

sued on bonds or for money due, to go behind the terms

of the bond, to inquire into the justice of the claim, and

to take into consideration the equity of the interest

charged, even though it may have been distinctly agreed

to by the defendant."

5. The Government of India's observations upon this pro-

posal may be stated to be

—

(1) That so far as defended cases are concerned, the present

state of the law renders it really unnecessary ; and

(2) That as regards undefended cases its expediency is

questionable.
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6. Upon this matter I am directed to forward the accom-
panying copy of a Minute by His Excellency the Governor which
has full concurrence of the other Members of this Government, and
to state briefly that in the opinion of the Government of Bombay :

(a) It is not the present practice of Courts, at any rate in this

Presidency, to require such proof as is really satisfactory

that consideration has been actually received according
to the terms of a written bond

;

(h) The law in force in this Presidency also does not require
the Courts to insist upon the production of such proof by
plaintiffs, but on the contrary expressly throws the
burden of proving the negative upon defendants

;

(c) A clear declaration of the intentions of the law is neces-
sary to bring the practice of the Courts of this Presi-

dency into harmony even with the view, which is held
alike by His Excellency the Governor General in Council
and by this Government, that in defended cases the
burden of proving receipt of the full consideration should
be thrown strictly upon the plaintiffs

;

(d) In cases in which the defendants are agriculturists such
a declaration would, however, be insujBScient, as owing
to their ignorance and poverty and the trouble, annoys
ance, and loss of time involved in defending suits, they

do not care, or have not the prudence to defend suits

even when they often might do so successfully
;

(e) It will not suflSce merely to throw the burden of proof upon
plaintiffs ; it is still more necessary expressly to require

the courts, when the defendants are agriculturists, to go
beliind the bonds, and not to rely upon the ordinary
presumptions in favour of written matter, but to dispense

fair justice as between man and man independently of

the technicalities which have hitherto helped the money-
lenders so effectually to ruin their debtors,

7. For these reasons I am to express the earnest conviction

of His Excellency in Council that unless the proposed enactment
should include provisions similar in effect to those contained in sec-

tions 3 to 8 (inclusive) of the Draft Bill submitted with my letter

No. 308 of 19th January last, it will fail to touch the principal root

of the evils which it is intended to remedy, though good so far as it

goes, it will prove to be but a half-measure, and consequently will

fall short of the expectations both of the Government which passes

it and the people who may look to it to save them from some
grave faults in the existing system of civil justice.

.^
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8. The inadequacy of the proposed extension of the Insol-

vency Law, without the simultaneous enactment of some such
provisions as those to which I am adverting, has been very for-

cibly shown in the following passage of a Report by the Remem-
brancer of Legal Affairs to this Government which I am desired

to quote :

" 10. If an insolvent law is to be introduced unaccompanied
by any such provisions, the ryot will not benefit much.
He will be relieved from liability to imprisonment, it is

true, but except in the rare case of the aggregate amount
of his scheduled debts not amounting to more than Rs, 200,

• Vide Section 357 of
' ^is * property whether previously

the Civil Procedure or subsequently acquired,' will ' be
^'^^^- liable to attachment and sale until

the decrees against him held by the scheduled creditors

are fully satisfied or become incapable of being executed.'

fVidc Section 230, And if the creditors are only vigilant

para. 4 of the Civil the decrees cannot become incapable
Procedure Code. of being executed for 12t years from
the date on which they were passed. Now when it is

remembered that the ryot's land is only to be liable to

attachment in execution, if it has been expressly hypothe-
cated, and that under Section 266 of the Civil Procedure
Code, his implements, cattle, and his own and his wife's

and children's necessary wearing apparel and the materials
of his house and other buildings are all exempt from
attachment, it will be seen that in nine cases out of ten
an insolvent ryot will possess scarcely any property out
of which his creditors can be satisfied. On the other,- hand,
each of his creditors will do his best to swell out his ac-
counts against him and to get a decree which will entitle

him to as large a proportion of the insolvent's small avail-

able assets as possible, and if no rules are provided for
limiting the creditors' claims, they will experience no
difficulty under the law as it is at present, in effecting

their purpose.

"11. This state of things will, I venture to think, not do
much to improve that which it is sought to remedy. A
country peopled by a mass of insolvent ryots whose very
produce is not their own, and who are incapable of acquir-
ing any property which will not be immediately seized

and divided amongst a host of watchful creditors, will

hardly fulfil the expectations which it is hoped to obtain
by the present measures of relief.*****
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What is wanted is rather a means bj which the de-
mands of the creditor may be, at any time, easily ascer-
tained and fixed within reasonable limits, and that the
debtor should be encouraged to pay the amount so ascer-
tained and fixed, if possible, without being declared an
insolvent, and that even when it is necessary for him to
take the benefit of the Insolvent Act, he should still only
be held liable for the payment of what is reasonable."

9. The provisions of sections 3 to 8 (inclusive) of the Draft
Bill submitted with my letter No. 308, to which the foregoing re-
marks relate, include the remedies proposed by this Government
which fall under the heads (6) and (o), as described in para. 3 of
your letter under reply, namely

—

"(b) To make it illegal to award compound interest, or more
interest than the amount of the principal found to be due.

"(c) To limit the liability of a ryot for debts incurred by his
ancestors."

To such of the provisions as are comprised in these two heads.
His Excellency the Governor General in Council is understood not
to object, but to purpose that such action as this Government may
on further consideration deem necessary with respect thereto shall

be taken in the local Legislature. Acting upon this permission the
Governor in Council will by an early date introduce a Bill into his
Legislative Council for the two objects above mentioned.

10. Adverting to para. 10 of your letter under reply regard-
ing the necessity for interfering with the existing law as to inter-

est, I am to state with regard to the rule of Ddm-dupat that the
Governor in Council fully recognizes the value of that rule as far
as it goes, and that His Excellency's object is in fact (1) to make
it generally applicable to all classes of agriculturists instead of its

applying as at present, only when the defendant is a Hindu, and
(2) to extend the rule itself by enacting that the amount of interest
to be received by the creditor from any agriculturist debtor shall
not exceed in the ag<jregate^ the amount of the principal instead of
thus restricting the amount of interest so recoverable at any one
time merely.

1 1 . The ruling of Chief Justice Peacock to the eifect that
Act XXVIII. of 1855, did not repeal the Hindu law as to the rate of
interest, does not appear to this Government to be of any particular
benefit to the ryot. The provisions of the written Hindu Code as

• Bain Lai Mnkarji ^^ interest are shown by the Chief Justice
Haran Chandra Dhar, 3 himself in the Judgment* quoted to be far
Bengal Law Reports, from precise, and His Excellency the Gov-
^ ^' ^'' ^^^ ernor in Council is informed, and believes, that
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as a matter of fact this so-called "law " is not actually operative

in this Presidency, and that amongst Hindus as amongst other

people, the rate of interest is generally determined by whatever the

rapacity of the lender will be satisfied with and the urgency of the

borrower's need will induce him to consent to. In the few instances

in which this is not the case the rate is settled by custom rather

than by reference to the tenets of the written Hindu law.

12. The history of the past, at any rate, satisfies His Excel-

lency in Council that there is no protection for the ryots from

exorbitant interest in the rules of Hindu law, and he is very strongly

of opinion that amongst other measures necessary for regulating

the liabilities of indebted agriculturists, it is most essential

that the Courts should be empowered to " take into consideration

the equity of the interest charged even though," to use the words

of your letter, "it may have been distinctly agreed to by the de-

fendant." Ryots in their ignorance and helplessness will generally

agree to any rate that may be asked of them trusting to the future

to obtain easier terms, or to evade payment altogether ; and where

the object of the Judge is simply to ascertain what is reasonablv due

to the creditor, the agreement of the ryot cannot be regarded as of

any importance. In a large number of cases indeed, it is believed

that the ryot signs the bond without even knowing what rate of in-

terest he has signed for or what other terms are contained in it.

13. The Governor in Council is aware, as pointed out in your

10th paragraph, that in my letter No. 2202, dated 6th April 1877.

His Excellency the late Governor of Bombay in Council expressed

an opinion which was unfavourable to the grant of discretionary

powers to Courts to reduce the rate of interest. But when the

settlement of the amount both of principal and interest is left (as

is intended by the provisions of the Draft Bill submitted with my
letter No. 308, and as is still recommended by the Governor in

Council,) to the discretion of the Courts, or of the arbitrators to be
appointed by them, this objection loses its force, and it would
obviously be useless to empower the Courts to deal with the princi-

pal and not also with the interest.

14. With reference to your 12th paragraph, the provisions

of Bombay Act VII. of 1866 were not overlooked by this Govern-
ment, but that law was found even in the case of Hindus to whom
alone it applies to afford no real protection to the ryot. With that

Act, as one generally apphcable to all Hindus, whether agricultur-

ists or not, His Excellency the Governor in Council does not wish

to interfere. But the special provisions which he has proposed

for limiting the liability of a ryot for debts incurred by his ances-

tors go considerably further than does that Act, and these it is

proposed should be applicable to all agriculturists within the dis-
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tricts to which the Act will extend, whether they be Hindus or
not. The principal object contemplated bj these provisions is to

prevent the money-lenders from turning the interest on an old

debt into a permanent annuity payable by the debtor from genera-
tion to generation, and thus keeping the ryots in a perpetual state

of indebtness and serfdom.

15. To recapitulate, then, the Governor in Council attaches
the greatest importance to the provisions included under heads
(a), (6) and (c) in your letter, and contained in sections 3 to 8
(inclusive) of the Draft Bill submitted with my letter No. 308, and
is convinced that no measure for the relief of indebted agricul-
turists will be really adequate unless some such provisions form
part of it. His Excellency in Council is willing to introduce a
Bill by an early date into his Legislative Council embodying the
requisite provisions under heads (6) and (c.)

16. The other points on which this Government suggested
legislation are included in the heads {d) and (e) in your letter

under reply, and have been provided for in the Draft Bill which
the Government of India propose to introduce in the Legislative
Council of the Governor General. These points, as more explicitly

stated in your 14th para., are —

(1) Empowering a ryot at any time to claim the benefit of
the Insolvent Act;

(2) Securing ryotwari land from sale in execution of any pro-
cess unless it has been specifically pledged in a registered
bond ; and

(3) Requiring all bonds relating to land, without reference
to its value, to be registered.

17. The Governor in Council, while approving the proposed
legislation on these three points, does yet, with a view to im.prov-
ing the details of the Bill so as to secure its more effectual opera-
tion, desire to offer the following suggestions, most of which, I

am to say, were reserved by this Government for consideration
when its own Bill should bo before the Select Committee, under
the impression that the local Legislative Council would have power
to undertake the necessary legislation :

—

(I) With respect to the insolvency provisions the Governor in

Council deems it desirable that any creditor of an agricul-
turist to whom not less than Rs. 100 is owing, should be
empowered to apply for a declaration of his debtor's
insolvency, as well as the debtor himself. This point
though not expressly mentioned in my letter No. 308,
was provided for, with the concurrence of this Govern-
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mentj in tlie Draft Bill submitted with tliat letter, and it

is thouglit to be but equitable that the creditors should

have equal rights with the debtors. The provision in-

serted in section 28 of the above Bill entitling an in-

solvent agriculturist to an absolute discharge from his

debts if they were not incurred by himself as well if

they do not exceed in the aggregate Rs. 200, is also

thought to be a desirable one. But the Governor in

Council will not press these proposed additions to section

2 of the Government of India's Draft Bill if that Govern-
ment should not concur in the necessity for them.

(2) The provisions against the sale of land in execution of

decrees should, His Excellency in Council thinks, extend

to all land belonging to agriculturists, whether it pays

revenue or not. A very large number of agricultural

holdings in this Presidency are entirely exempt from
land-revenue, and the political danger of depriving an
agricultural population of its land is more serious when
it pays no revenue to Government than when it is fully

assessed. The land on which the ryots' houses stand is

also, as a rule, not subject to payment of revenue, and it

is desirable to include it in the exemption from liability

to seizure in execution.

(3) The proposal embodied in section 4 of the Government
of India's Draft Bill for making the compulsory clauses

of the Registration Act applicable to all instruments

relating to land, irrespectively of its value, might. His
Excellency in Council thinks, be usefully extended so as

to require the execution and registration of all instru-

ments to which agriculturists are parties before a Public

Notary, in the manner proposed by the Committee on the

Dcccan Riots at page 119 of their Report. Legislation

in this direction was, as you have pointed out, approved

l)y His Excellency the late Governor in Council, in clause

(C) of para. 13 of my letter No. 2202, dated 6th April

1877, and it is suggested that some sections similar in

effect to those which will be found in the Appendix to

this letter should be substituted for section 4 of the

Government of India's Draft Bill.

18. With respect to the local extent of the Bill, I am direct-

ed to state that His Excellency the Governor in Council would

prefer that power should be taken in it to extend its operation by

order of Government to any part of the Presidency. The circum-

stances of the ryots in some other places in the Presidency may
be found to resemble those of the ryots in the four districts to
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although the peculiar condition of these latter districts justifies

the adoption of special tentative measures for the protection of

the ryots in them, there appears to His Excellency in Council to

be no good reason why they should be especially favoured, or why

Government should not assure the ryots in the rest of the Presi-

dency of their desire to extend the benefits of the measure to them

also, if its operation in the four districts of the Deccan should,

after some experience, promise to be successful.

19. To the questions raised in your l6th para., I am direct-

ed to reply as follows :

—

X5^.._The object of the Bill being to protect bond fide agri-

culturists only, this Government would desire to exempt

only the land of agriculturists from liability to attach-

ment in execution, but as I have already explained it

would wish to see all land of agriculturists thus protect-

ed and not merely revenue paying land.

2nd.—The proviso to section 3 of the Government of India's

draft Bill should, it is thought, be omitted, the intention

of His Excellency the Governor in Council being, as

shown by Section 26 of the draft Bill, submitted with

my letter No. 308, that the exemption of land from

hability to sale should continue after as well as before

the debtor becomes insolvent. The protection to the

rvot will otherwise be but very imperfect, and the advan-

tage to him of being declared insolvent will be greatly

reduced.

Srd.—The scope of section 4 should, in the opinion of this

Government, be restricted in its application as that of

section 3 is restricted, namely, it should apply to agri-

culturists and to instruments affecting their land only.

4,th, Oral mortgages are not customary in the Deccan of this

Presidency
,° and there would be no hardship in letting

the 2nd para, of section 4 stand as it is.

20. With reference to para. 18 of your letter I am to state

that His Excellency the Governor in Council will be prepared,

when the Bill becomes law, to make such arrangements as shall

from time to time appear necessary for increase of establishment,

whether in the Judicial or Registration Department, in conse-

quence of the additional duties devolving upon those Departments.

If these arrangements should involve some increase of expenditure,

as it is probable they will, this Government will use its best

endeavours to meet the same, feeling fully assured that the

revenues could not be more legitimately or wisely employed than

B 862—9
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in endeavouring to secure the happiness and prosperity of a loyal

and contented peasantry.

21. In conclusion the Government of Bombay accept the

Bill of the Government of India so far as the Bill goes, and will

proceed to legislate locally on the points suggested by the Gov-
ernment of India— being thankful to see even this much of im-
provement introduced, although it falls considerably short of what
is desired. But for the reasons assigned in these papers the Gov-
ernment of Bombay earnestly request that the additional provisions
now recommended may be allowed.

I have the honour to be, &c.,

(Signed) E. W. RAYENSCROFT,

Chief Secretary to Government.

SECTIONS TO BE SUBSTITUTED FOR SECTION 4 OF
THE GOVERNMENT OF INDIA'S DRAFT BILL.

. . ^ ^ i.T> ,,. !• The Local Government may appoint
Appointment of Public i i -t ^ ^• a^ .

Notaries. ^"^" persons, whether public omcers or not,

as it thinks proper, to be Public Notaries.

Each such person shall be Public Notary for such local area
as the Local Government shall prescribe.

2. No instrument to which an agriculturist is a party exe-

Instruments to which ^uted after the passing of this Act in any
an agriculturist is a place in which this Act is in force shall be
party not to be deemed received in any Court of Justice, or by any
valid unless executed persons having bv law or consent of parties
before a Public Notary. i.i •- - ^ • -n -•

*' authority to receive evidence, as creating,

modifying, transferring, or extinguishing or purporting to create,

modify, transfer, or extinguish any right or obligation,

or as evidence in any civil proceeding,

or shall be acted upon in any such Court, or by any such person
as aforesaid, or by any public officer,

unless such instrument is written by or under the superintendence
of, and is attested by, a Public Notary.
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3 When any persons, one or more of whom is an agriculturist,

. desii-e to execute any instrument, they shall

Instruments to be
themselves before the Public Notary

::^Ztir:Zfoi': appointed by the Local Government for the

Public Notary and exe- area in which the said agriculturist, or any

cuted in his presence. ^^^ q£ ^]^q g^id agriculturists resides, who

after satisfying himself in such manner as he deems fit as to the

identity of the parties, and receiving from them the prescribed fee,

and the stamp, if any, which may be necessary, shall write the

instrument, or cause the same to be written under his suprmten-

dence and require the parties to execute it in his presence.

Every instrument so written and executed shall be attested

by the Public Notary, and also, if any ot the

Attestation of such parties thereto is unable to read and write,

instruments,
^^ ^^^ respectable witnesses.

ij w .-. .f in«+rn 4. Every Public Notary shall keep a

mtStrPub?il N^r Register of instruments executed before

I'ies. him.

As soon as any instrument has been completely executed

before a Public Notary, he shall make, or cause a copy ot it to be

made, in his Register. He shall deliver the original instrument

to the party entitled to the custody of the same, and a certihed

copy thereof to the other party, or to each of the other parties, it

there be more than one.

Previous to delivery the original instrument and each such

copy shall be endorsed under the Public Notary's signature with

the date of registration, the name and residence of the Pub ic

Notary, and the volume and page of the Register in which the

instrument has been registered.

5 In every instrument written by or under the superinten-

. \. dfiuce of a Public Notary the amount and

JrSr;'"^ te^ nX^elf the consideratin sWl be fullv

instrument executed stated. If the instrument is to be executed

before a Public Notary.
^^ supersession, or partly in supersession, of

previous instruments, such instruments shall be produced before

the Public Notary and shall be fully described m the instrument

to be executed, and shall be marked by the Public Notary, under

his signature, for identification.

The Public Notary shall also endorse the instrument with a

note, under his signature, recording whether or not the transter

of the consideration stated therein, or of any part thereof, took

place in his presence.
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6. Every instrument executed and registered in accordance

^ . , ,. J with the foreffoinff provisions shall be deemed
Registration uiider i i ^ • . i i .i

this Act to be deemed to have been duly registered under the provi-

equivalent to registra- sions of the Indian Registration Act, 1877
;

tion under the Indian ^nd no instrument which ought to have been
Registration Act, 1877.

executed before a Public Notary, but has been

otherwise executed, shall be registered by any officer acting under
the said Act, or in any public office, or shall be authenticated by
any public officer.

7. Any person, not being a Public Notary, who writes any
instrument which this Act requires to be

Penalty, if person not executed before a Public Notary, otherwise
being a rublic JNotary, ,, ^ j- .- j n ^^i •

i.

writes any instrument. ^'^^^ ^J direction and under the superinten-

dence of a Public Notary, shall be punished
for each such ofFence, on conviction before a Magistrate, with fine

which may extend to one hundred rupees.

8. Nothing in this Act shall be deemed to require any

Exemption of instru- iiistrument to which the Government or any
ments to which Govern- officer of Government in his official capacity
ment or any officer of is a party to be executcd before a Public
Government is a party. Nntarv

9. The Local Government may from time to time frame rules

not inconsistent with this Act for regulating

may^rame rulir""^^^ *^® appointment, duties, and remuneration of

Public Notaries, and for prescribing the fees

to be paid to Public Notaries.

No. 4.

To

His Excellency the Honourable the
GOVERNOR IN COUNCIL,

Bombay.

Legislative.

India Officey 26th December 1878.

Sir,

I have to acknowledge the receipt of the despatch from
your Excellency in Council, dated the 30th September last,
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No. 11, transmitting for my information, copy of a " Bill for the
Relief of Indebted Agriculturists in certain parts of the Presi-
dency of Bombay," which has been introduced into your Legis-
lative Council.

2. On the 16th November, I despatched to Your Excellency
the following telegraphic message:—" Delay proceeding with In-
debted Agriculturists Bill. Despatch follows."

3. I now proceed to state the reasons which induce me to
doubt whether the provisions in the measure before me are at all

adequate for grappling with the evils which have been so promi-
nently brought to light in the report of the Deccan Riots Com-
mission.

4. When that report arrived in this country in May 1876,
Lord Salisbury was so deeply impressed with the distressing pic-

ture therein given of the agricultural population in the Deccan,
that he awaited with great anxiety some communication from the
Government of India as to the steps intended to be taken. But
none such having arrived after an interval of nearly a year-and-a-
half, His Lordship appointed a Select Committee of his Council to
consider the report.

5. The Committee began to sit in November 1877, held
several meetings, and examined some experienced witnesses well
acquainted with the Bombay Presidency ; but before they had ter-

minated their inquiries, a despatch was received from Your Excel-
lency in Council in February of the present year, enclosing the
draft of a Bill for the Relief of Indebted Agriculturists in the Pre-
sidency of Bombay, and which you desired to have introduced into

the Council of the Supreme Government.

6. That Bill contained three main principles :

(1.)—That the Court should be obliged to enter into the
merits of every money claim, whether secured by bond
or not, and should only award such sums, whether for

principal or interest, as they deemed just, and should
in no case give compound interest or a larger amount of

interest than the principal sum.

(2.)—That the principle of the Insolvent Act, as pre-
vailing in the presidency town, should be applied to the
Deccan agriculturists.

(3.)—That land should not be sold in execution for

debt, unless specially pledged in a bond duly regis-

tered.
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Lord Salisbury, although not fully satisfied with all the prin-

ciples contained in this measure, thought the occasion for attempt-

ing remedial legislation to be so urgent that he sanctioned by

telegram the introduction of the Bill, being quite willing that the

experimental legislation contemplated in the Council of the

Governor General should be attempted. I also am of the same

opinion.

7. Leave was accordingly given for the introduction of the

Bill into the Council of the Governor General on the 28th June

last, but, for reasons which have not been transmitted to me,

the Government of India preferred, instead of one comprehensive

Act, that your Government should pass a law dealing with some

minor points relating to interest and to ancestral debts. The
Bill which I have now before me is the result of the action of the

Supreme Government.

8. I can well understand the difficulties which have deterred

the Government of India from dealing with this subject as a

whole, and which have induced them to leave minor points to be

disposed of by the Local Government ; but if the evils sought to

be remedied are capable of being eradicated by legislation, I am
clearly of opinion that they should not be dealt with piecemeal.

9. The very able report of the Commission, and the mass

of valuable information contained in the appendices enable, us, I

think, to draw the conclusion that some of the great causes which

lie at the bottom of the poverty of the Deccan are wholly beyond

the reach of the legislator, and are inherent in the national charac-

ter and in the customs which have prevailed for countless gene-

rations. The Deccan ryots, like the general mass of the cultiva-

ting classes in other parts of India, are entirely without capital,

and are driven on the first bad harvest into the hands of the

money-lender, not only for the means to till their fields, but for

food to keep themselves and their cattle alive till the crops of the

next season are matured. This fact has created the system of

borrowing at high interest, which prevails so largely amongst the

agricultural population, and has made the existence of a money-

lender in a Hindu village as essential as that of a ploughman.

10. The normal condition of a Hindu cultivator is much
aggravated by local circumstances in parts of the Deccan : the

soil is sterile, the climate is precarious, a good crop being in

some parts obtained only once in three years ; the fall of rain is

scanty ; the peasantry, though a sturdy and ordinarily a law-abid-

ing people, are described as " utterly uneducated and with a nar-

row range of intelligence." It is obvious that the causes men-
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tioned in this and tlie preceding paragraph are not to be easily-

modified by a legislative Act.

11. The districts in which the riots took place came into
British possession in 1819, and at that period and for 20 years
afterwards divers causes, such as the ravages of Holkar's army
and the dreadful famine which followed his campaign,—a famine
which was repeated two or three times during the first 20 years
of the century,—the subsequent heavy fall of prices, and the con-
sequently oppressive weight of the old Mard-tha rate of assessment,
which was at first continued by the Government of the day

;

all these had produced an amount of poverty and ruin which the
Settlement Officer writing in 1838 found it impossible to describe.

12. The Government of that day, however, made strenuous
efforts to better this state of things. They reduced the assessment
from an average rate of 13J annas to 7 annas, they gave the culti-

vators for the first time fixity of tenure, and they abolished extra
cesses.

13. A Resolution of the Government of Bombay, dated 30th
August 1875, describes the satisfactory results of this new settle-

ment of the land :
" In 1838 more than 50 per cent, of arable

land was waste; in 1871 only 1 percent. Population increased
during the term of the settlement 39-J per cent., agricultural
cattle 19 per cent, ploughs 22| per cent, carts 270 per cent; and
wells 40 per cent. Government land was unsaleable in 1838 ;

during the last five years of the settlement examination of the
registration records showed that it fetched from 10 to 52 times its

assessment. Thirty years ago there were no made roads, and com-
munication was costly and difficult ; the tdluka is now traversed by
the railway and by several excellent roads, and the increase in the
number of carts indicates the extent to which the people avail

themselves of the new facilities of communication with markets.''

14. Satisfactory as this picture of progress is (and similar
ones may be produced from all parts of India), there is undeniable
evidence in the report before me that the very improvements intro-

duced under our rule, such as fixity of tenure and lowering of the
assessments, have been the principal causes of the great destitution
which the Commissioners found to exist.

15. The saleable value of the land greatly increased the
credit of the ryot, and encouraged beyond measure the national
habit of borrowing, which I have before observed on. High prices
led to extended cultivation, to more expensive modes of living, to
larger outlay on the great stimulant to Hindu expenditure—mar-
riage ceremonies. Recourse to the money-lender became then more
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frequent than before, and the class of money-lenders competing for

custom increased in most undue proportions. The first fall in

prices, and the first bad harvests, both of which had occurred in

these districts, found the cultivators as poor as ever, but encum-

bered with an additional mass of debt. Still no one would advocate

as an amendment of the law that we should abolish fixity of tenure

or increase the assessment on the land.

16. Up to this point, then, I can see no opening on which

the legislator can enter with effect. In all civilized societies there

is a vast amount of suffering and destitution, very lamentable to

contemplate, but which it is wholly out of the powers of the State

by any direct action to eradicate. All that Grovernment can do is

to take care that its own institutions shall not aggravate the misery

which so often follows the spontaneous action of the population.

17. This last observation brings me to the consideration of

the Bill now before me. Your Government has distinctly perceived

that the Courts of Justice we have instituted, and the law they

administer, operate most harshly, and frequently with great injus-

tice, on debtors, who form the great bulk of the population, Here,

therefore, is an opportunity for the beneficial interference of

Government. Both the Bills which I have alluded to above have

been framed with the view of mitigating the law, and of extending

the powers of Judges to modify the contracts entered into between

man and man.

18. I may say at once, after full consideration, that the Bill

introduced into Your Excellency's Council appears to me to be so

dependent upon the character of the Judge, and so likely to be
defeated by agreements between helpless debtors and wily credit-

ors, that I cannot suppose it will lead to any substantial results.

19. The question then remains as to what shall be done, for

it is clear that some alteration in the existing law is imperatively

called for. A fitting measure can only be properly prepared iu

India. For the consideration of the two Governments I proceed to

notice the most salient points which have presented themselves to

me on this head in the report and appendices of the Commission-

ers, and the lines of improvement which have suggested themselves.

And I shall transmit a copy of this despatch to the Government
of India, with the desire that they shall immediately apply them-

selves to the subject in a comprehensive manner.

20. Under Native Government, it seems no assistance was
ordinarily afforded by the State to a creditor for the recovery of

his debts. No Court of Justice was open to him, and he was left

to his own devices to extort what was due, Government winking at

very forcible measures that were occasionally employed. The result
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was not so bad as might have been expected. It speaks well for
the national character that contracts were rarely repudiated. And
the Commissioners observe that in these proceedings ** honesty
was the best policy for the ryot, and caution was a necessity to the
money-lender."

21. On the establishment of our rule, however, courts of
justice were established everywhere.

22. It is abundantly manifest to me, on the evidence collected
by the Commissioners, that no evil has been so loudly, and I must
say so justly, complained of by the people as the action of the
courts. The extreme severity of the law on debtors has been
pointed out by the report.

23. The Judges are only the instruments for enforcing the
law as it is, and no blame is imputable to them. But the extracts
from the statements of the Judges themselves, cited by Mr. Colvin,
demonstrate completely that, irrespective of the hardness of the
law, they are incapable of administering justice between debtor and
creditor.

24. One J udge says—" the Subordinate Judges in this district

are much overworked, and really have not time to investigate cases
properly and to weigh the evidence"; anotlier says— " our Subordi-
nate Judges are too hard-worked to allow, even if they were
inclined to do so, of their going into the history of such cases.

The court which was inclined to go into the old history of a case
would have nothing but the sowkar's books to go upon if he
produced them."

25. Another Judge enumerates the frauds perpetrated by
the money-lenders, and states that they are practised with impunity.
When " the deluded kunbi * » « jg dragged into

Court he is unable to answer the claims, or if he states a defence
he is not in a position to prove it."

26. The Commission also assign another reason for our
Courts being mere instruments in the hands of the money-lenders,

namely, their great distance from the home of the debtor. A
money-lender may easily instruct a pleader to take out process
against a debtor in a court 40 or 50 miles distant at little cost to

himself, but it is ruin for a cultivator, dependent on his daily

labour, to absent himself for days together from his field, even if

he has a valid defence.

27. Here then it is quite clear we have evils produced by
the Legislature itself, and which it is within the competence of

Government to extirpate.

B 8G2—10
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28. I am extremely unwilling at any time, but especially now,
to suggest any increase to the cost of administration ; if it is made
manifest that our courts of justice are inefficient in these special

cases, and that our Judges admit they have not time to inquire

into the real facts by a thorough investigation, I would suggest that

although an addition to the cost of administration is very much to

be deprecated, it is imperative to remedy the defects here pointed
out. A re-distribution of expenditure might be made and 1 observe
that it is stated in the Commissioner's report that 88 subordinate

courts bring in a revenue of Rs. 16,89,744, and that the expendi-

ture, including salaries of Judges, is only Rs. 6,90,717.

29. Evils such as have been depicted above, arising out of

the costliness and inaccessibility of courts of justice, though of a
much slighter character, existed in England also, and the remedy
suggested was the establishment of Small Cause Courts. This
innovation, after having been opposed sturdily for many years,

was finally adopted, and has proved so eminently successful that

nearly every year witnesses some extension of their powers. In
India also the institution has been partially adopted. But it is

from France that the most important evidence can be obtained as

to the value of local courts. The agricultural population there is

more akin than the English to that of India, inasmuch as French
landed property is in the hands of inumerable petty owners, who
cultivate with their own hands.

30. In that country small causes up to 100 francs are tried

in every village before the Juge de Paix. The proceedings are

summary, written pleadings are prohibited, and his decision is final

on all sums not exceeding 50 francs. In the belief that a more de-

tailed account of the proceedings of these courts than is to be found
in the Code Civil might be useful to the authorities in India, Sir

Frederic Goldsmid was requested to obtain some information on
his late official visit to Paris, and I herewith transmit to Your Ex-
cellency the note he has furnished. It will be observed that the
early meeting of the parties before the Judge in order to produce
an amicable settlement of the suit, which is so strongly insisted

upon by Mr. Bentham, is spoken of by the French authorities in

the highest terms.

31. I cannot doubt that the existence of courts with sum-
mary jurisdiction and without appeal up to a limited amount, and
possibly with the exclusion of professional pleaders, placed in

ocalities within reach of the suitor's home would tend to remove
many of the evils which have been brouglit to notice.

32. I am quite aware of tlie difficulties which intervene to
prevent the entrusting of large summary powers to Subordinate
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Judges, and that no portion of a Judge's functions requires more
experience and self-control than the exercise of that large discre-

tion over contracts which the High Court inculcates as belonging
to Indian Judges under the law. For this reason it is obvious that

the summary jurisdiction to be attributed to Subordinate Judges
should only extend to a very limited amount.

33. But I am inclined to think that the principle of summary
jurisdiction without appeal might be conferred experimentally on
all civil Judges in the Deccan with great benefit, and the limit to

be fixed would of course vary with the rank of the Judge. If the

District Judge could devote one day in the week to the disposal of

small causes up to, say, Rs. 500, as was the practice formerly of

the Supreme Court at Bombay, he would, in my opinion, confer in-

finite benefit on the community ; he would afford an example to

the courts below him of the manner in which such jurisdictions

should be exercised ; and he would personally derive the benefit

which experience in this country proves to result from a judge of

appeal being occasionally employed in trying original causes.

34. How far these suggestions can be made applicable to the

portions of India to which the investigations of the Deccan Riots

Commission have extended, I leave it for the Supreme Government,

in communication with Your Excellency in Council, to decide ; but I

am desirous that no time should be lost, and that a comprehensive

measure should be at once pix)ceeded with, founded on the principles

which I have indicated, and on those which Lord Salisbury had
previously sanctioned.

I have, &c.,

(Signed) CRANBROOK.

No. 1.

Des Justices de Paix en France.

Paris, le 18 Decembre 1877.

Les justices de paix ont 6t6 institutees en France par la loi

de 16-24 Ao{it 1790.

^ II ya un juge de paix par canton, il est assiste d'un greffier

et il lui est adjoint deux suppleants depuis la loi du 29 Ventdse, an

IX. A Paris, il y a autant de juges de paix que d'arrondisse-

1 Thei-e arc 20 " arrondisscments," which form so many " cantons " of jugoa

do paix in Paris. The average population is about 90.000 —F. J. G, Average

B'.ipcrficics marked at 390.
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ments, quelques grandes villes de France en ont ^galemen

plusieurs,

Nul ne pent etre juge de paix s'il n'st Fran9ais et ag6 de

trente ans au moins (Art. 209 de la constitution de I'an-I II.), II

est nomm6 comme tons les fonctionaires publics, ainsique les supple-

ants et le greffier, par Decret due Chef de TEtat, et prete serment

au tribunal de premiere instance. Aucun d'eux n'est immovible.

Les juges de paix jouissent d'un traitement qui varie de

1,800 tl 5,000, les fonctions des suppleants sont gratuites ; aussi

ces derniers sont il choisis parmi les officiers ministeriels (notai-

res, avoues, maires, &c.). Quant aux greffiers, ils jouissent d'un

traitement fixe de 600 fr a 2,400 fr, et toucbent, en outre, des

droits d'expedition pour les actes de leur ministere.

Les juges de paix ont une triple mission:

—

1°. En matlere penale, ils connaissent des contraventions de

simple police (Code d' Instruction Crirainelle, Art. 137 et suivant)

et prononcent des peines variant de 1 a 19 francs d'amende et de

un a cinq jours de prison (C. P., Art. 461 et suivant). Ces juge-

raents sont susceptibles d'appel lors qu'ils infligent une penality

Buperieure k cinq francs d'amende ; I'appel est porte devant le

tribunal correctionnel (Code d'lnsf" Cr"% Art. 172 et suivants).

2". En matlere civile, ils statuent,

—

En dernier ressort, sur toutes actions personelles ou mobilieres

jusqu'a la valeur de 100 francs.

A charge d'appel devant le tribunal civil, sur tontes demands*
contestations, &c., excedant cette somme selon les distinctions de
la loi du 29 Mai 1838, modifee le 2 Mai 1855.

3". En mature de conciliation^ ils doivent s'efforcer de mettre

d'accord les parties en cause, de fa(jon ^ pr^venir le proces par un
arrangement airaablo dont ills dressent proces-verbal.

Cette demarche est le prdliminaire obligatoire de tout proems

entre parties capables de transiger et hors le cas d'urgence ; toute

demande en matiere commerciale est reput^e urgente, et dispen^ee,

par suite, du pr^liminaire de conciliation. (Code de Procedure
Civil, Art. 49.)

N. B.—The appointment of the juge de paix, I am told, is

held pending the pleasure of the governing authorities, and is in

no way limited to a certain number of years.

(Signed) F. J. Goldsmid.
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No. 2.

Hotel de Louvre, Paris.

24tli December 1877.

My dear Sir Erskine Perry,

The authorities tell me they cannot give me a fair average

of a rural canton, as they vary so considerably in extent, and a

large extent may sometimes have but a small population ; but a

. _,, , highly instructive and useful volume called
* Par Maurice Block. » gtatistique de la France,"* of which the

first volume has been lent me, shows that this country has a
superficies of 52,857,675 hectares, and that there were in 1872 no
less than 2,857 *' justices de paix " for a population of 36,102,921.
This book published by Guillaumin 14, Rue Richelieu, in 1875,
might be doubtless procured at Hachette's or Bailliere's, in London.
In the meanwhile, I make an extract to the point :

—

*' Le traitment des juges de paix, regie par la loi du 21 Juin
" 1845, et por I'ordonnance du 2 Novembre 1846, est le meme que
** celui des juges de tribunauxde premiere instance, dans les villes

" oil siegent ces tribunaux ; dans les autres localites, il est ainsi
" regie par I'ordonnance du 2 Novembre 1846, et par trois decrets,

"du23Aoiit 1858, du 22 Septembre 1862, et du 12 Novembre
" 1868 ; 3,000 fr. dans les cantons composant les arrondissements
" de St. Denis et de Sceaux ; 3,000 fr. dans les villes de 39,000 ames
" et au-dessus (Roubaix, Tourcaring) ; 2,700 fr. dans les villes de
*' 20,000 ames et au-dessus (Aries, Cette, Elbeuf, Le Creusot, et
*' Mezieres, chef-lieu de departement) ; 2,400 fr. dans les chief-
" lieux d'arrondissement oil ne siege pas de tribunal de premiere
'* instance, et qui ont mois de 20,000 ames (Argeles, Bonnac,
" Commercy, la Palisse, la Tour-du-Pin, Manleon, le Puget Mhes-
" siers, et Poligny, &c., &c.)", i. e., briefly, 2,100 francs for a
minimum population of 3,000; 1,800 francs where less than 3,000.
It appears, moreover, that 2,051 "juges de paix" belong to the
last class, and 248 to the penultimate. Paris *' juges de paix"
(there are 20) have 3,000 franca, besides an office allowance of

1,500 franc=9,500 (380/).

As regards the average size of a rural canton, I take the letter

"A" in the
Cantons. -pv- , r t-v

Ardennes having 31 Directory of De-
Ariege „ 20 partments, &c.,
Aube

, 26 and strike an

Ivey'ron ;:::;: ;; 42
average o£ can.

tons commg
under that let-

ter,* I then find the average of hectares in 11 Departments (speci-

Cantons.

Ain having 86
Aisne „ 37
AUier „ 28
Alpes Hautes . „ 24
Alpes Basses... ,, 30
Ardeche „ 31
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fied in margin). The result is that there are about 30 cantons in

1,560,000 acres (634,458 hectares). Each " juge de paix" would

then have an extent of 52,000 acres.

On again looking over Block's Book of Statistics, I find 91

Departments with

—

363 arrondissements,

2,850 cantons.

37,386 communes.

38,067,094 population in 1872 (an average of 13,346 to the

canton).

36,472,031 do. in 1866.

Believe me,

Very truly yours,

(Signed) F. J. Goldsmid.

P. S.—I make the hectare=2J acres, less J^h of a rood.

The *' Annuaire" of the " Bureau des Longitudes" makes it

247,114,316 acres.

As regards " conciliation," it is considered here to work admi-

rably. They have endless arguments in its favour ; but their

higher Judges have not the power of using it as ours in England
(which my informant seemed to lament). It is the special privilege

of the ** juges de paix."

No. 222.

To

THE SECRETARY TO THE GOVERNMENT OF BOMBAY.

Fort William^ the 2Uh February 1879.

Sir,

I am directed to communicate for the information and guidance

of His Excellency the Governor in Council, Bombay, the fol-

lowing observations and instructions on the subject of the Des-
patch No, 4, under date the 26th December last, addressed by
Her Majesty's Secretary of State to the Government of Bombay,
regarding the measures to be taken for the relief of the ryots in

the Deccan with reference to the facts stated and the opinions

expressed in the report of the Deccan Riots Commission.
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2. The report in question was reviewed at length in your

letter of tbe 6tli April 1877, No. 2202, in which the subject was

dealt with under three heads, namely

—

(1) the nature and causes of the riots themselves

;

(2) the defects in the revenue administration whiob may
have contributed to cause the riots, and the remedies

advisable ; and

(3) the effect of the civil law and civil courts on the Deccan

peasantry, and the measures advisable for altering

the law or reforming the courts.

Under the first head, tlie Bombay Government showed that the

riots were confined to an arid tract of the central Deccan, compris-

ino- parts of the four Districts of Poona, Satara, Ahmednagar and

Sholapur. There was comparatively little serious crime or violence.

The hostility of the ryots towards their creditors, the money-

lenders, lay at the bottom of the disturbances. This feeling had

been increasing in strength for some time. The peasantry are

poor owing to the sterility of the soil and the extreme variableness

of the seasons. They habitually contract debts beyond their

means ; most of them are said to be " steeped in debt.*' Since

1886 the ryots have been able to give a lien on their lands to their

creditors, who consequently gained more and more power over the

ryots. From 1850 to 1866 there was a period of great good fortune

for the Deccan ryots. Railways and roads were made through

the country ; other public works were constructed ; money was

spent largely ; and the cycle of prosperous years culminated in the

era of the American war, when Deccan cotton fetched three to six

times its usual price, and the market price of other agricultural

products rose enormously. But after the close of the American

war, a great fall of prices took place. During the period of plenty

the ryots had, many of them, paid off their debts ; but they had

contracted costly habits of life ; and these habits they could not

(or did not) suddenly discard. Thus, the peasantry soon became

involved in debt again. The money-lenders, most of whom
belono-ed to an alien race whose home was in Rajputana, had

little sympathy for the peasants. Civil Courts had been multiplied,

and their procedure had been rendered prompt. Creditors took

their debtors into court, obtained decrees, sold up the ryots' laud,

and reduced the ryots to the position of serfs. Hatred towards

the money-lenders became more bitter, discontent with the pro-

cedure of the courts was engendered, and in March 1875, the

popular feehng found expression in attacks and outrages on village

bankers. One feature of these outrages was that the account

books and bonds found in tho mouey-lenders' possession were

destroyed by the rioters.
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3. On the second head, the Bombay Government, differing

from the opinion of two members of the Commission, considered

that the recent revision of the land revenue assessment in the

Deccan, the principles on which that revision was conducted, and

the results of that revision, had no share in causing the riots of

1875, or in causing the depressed condition of the peasantry. The
Bombay Government showed that before 1875 they had, in conse-

quence of the great fall of prices, made considerable reductions in the

land revenue demand recently imposed on parts of the four districts

where the riots occurred ; and they had laid down restrictions

on future increases of the land revenue assessment. The Bombay
Government saw no sufficient reason for acting on the Commis-
sion's recommendation that large increases of the land revenue

should be made leviable gradually, instead of being carried out

l)er saltum in one year as at present. And they did not see their

way either to the Government usefully taking the place of the

village banker and lending money to the ryots, or to any arrange-

ment for altering the land revenue year by year according to the

variations of the season. The Bombay Government concluded

their review of this part of the subject by stating that the state of

the ryots of the Deccan was most unsatisfactory ; that one-third

of the ryots were hopelessly involved and were little better than

serfs, practically at the mercy of the bankers ; and that ruin, if

not arrested, would soon overtake the great body of the ryots.

4. Under the third head, namely, the action of the civil law

and of the civil courts, the Bombay Government grouped the diffi-

culties of the ryot in three classes. Before a ryot was taken into

court by his creditor, he was at a disadvantage by reason of his

poverty, his ignorance, his extravagance, the load of ancestral debt

which weighed upon him, the usurious interest charged, and the

fraud occasionally practised by the money-lender, and also by

reason of the shortness of the term of limitation which entailed

the frequent renewal of bonds at usurious interest. When a ryot

was taken into court by his creditor, he was at a disadvantage by
reason of fraud practised by court subordinates in collusion with

the creditor, whereby a summons was often returned as served

when the ryot knew nothing whatever about the suit or summons ;

by reason of the ex parte decrees which followed upon such frau-

dulent returns to summonses ; by reason of the distance of the

courts, the long duration of contested suits, and the inability of

the Judge to help the ryot to put his case properly ; and by reason

of the high cost of litigation. After a decree has been passed

against a ryot, he is under great difficulties, because he is liable to

be imprisoned for debt ; because his property of all kinds was (but

is not now under the new Code of Civil Procedure) liable to forced

sale ; because his ancestral lands are liable to a forced sale con-
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ducted under circumstances which (until the new Procedure Code
was passed) were generally very disadvantageous to the ryot. For
the purpose of relieving the ryot from some of these difficulties the
Governor in Council, proceeding on the recommendation contained
in the report or Miautes of the Commission, proposed

—

(a) that all bonds between ryots and money-lenders should
be executed by notaries public ;

(b) that the ryot should be entitled to receive from his

banker a yearly statement of his account

;

(c) that receipts for a ryot's payments should always be
entered on the bonds;

(d) that ryots should have pass-books, wherein their dealings

with their bankers should be entered

;

(e) that the period of limitation for money bonds should bo

altered from three to twelve years;

(/) that Civil judges should go more frequently on circuit

;

(g) that tho number of judges should be increased ;

(h) that the High Court should instruct the Subordinate

Courts to act up to the law which binds Judges to weigh

equitably the incidents to a disputed contract before it

decrees full performance ;

{i) that the High Court should take steps to keep the

miscellaneous costs of litigation as low as possible
;

(j) that Government should be enabled to advance money to

insolvent ryots whose holdings were put up to auction by

the civil courts, and should gradually recover througli

an agency for tho management of such holdings.

The Governor in Council felt unable to support tho recommen-

dations of the Commission to the effect that

—

{k) imprisonment for debt should be abolished;

(I) sales of land in execution of money decrees should be

abolished.

5. With this letter from the Bombay Government was for-

warded a Minute by the Honourable Mr. Rogers, a member of that

Government, who advocated the abolition of imprisonment for debt,

on the ground that the power to apply for execution ngainst the

person is seldom used by creditors, save as a means of extorting

fresh and more usurious bonds from creditors.

^ 8G2—11
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6. Owing to the famine and other causes, the recommendations

made by the Commission and by the Local Government were not

formally dealt with by the Government of India during the year

1877 ; but in the Code of Civil Procedure passed early in that year,

before the receipt of your letter of the 6th April, but after the

report of the Commission had reached the Government of India,

certain provisions were introduced, the effect of which was to afford

great protection to the ryot as regards the sale of his land under

decrees of court,

7, His Excellency Sir Richard Temple having, in the mean-
time, succeeded to the office of Governor, the Bombay Government
took up the question again in their letter of 19th January 1878, No.
308. In this letter the Bombay Government stated that, although

the evils on which the Commission had reported were less actively

felt, still there was every reason to apprehend that they would
sooner or latter break out again. The Governor in Council admit-

ted that the new Code of Civil Procedure (Act X. of 1877) had
improved the condition of the ryot ; for his necessaries were now
protected from sale; his lands, instead of being subjected to forced

sale, might be placed under the management of revenue officers

for the mutual advantage of his creditor and himself; he might
protect himself from arrest by showing himself to be insolvent

;

and if his total debts did not exceed Rs. 200, he might, after his

insolvency had been proved, be absolved by the court from all

further liability. Nevertheless, the Bombay Government held that

some of the roots of the mischief, on which the Commissipn had
reported, remained untouched. The Governor in Council proposed
early legislation on five separate matters, and forwarded a draft

Bill to provide

—

(1) that in money suits against ryots the court should be
compelled to go behind the bond, into the facts and inci-

dents of the transactions which led up to the bond;

(2) that in suits against ryots compound interest should not

be decreed by the courts, and that simple interest in

excess of the principal of a debt should not be allowed
;

(3) that a ryot should be bound to pay more than the prin-

cipal of, and certain limited interest on, ancestral debts •

(4) that a ryot should be entitled at any time to claim the
benefit of the insolvency law, without waiting (as the

present law- compels him to do) until he is arrested in

execution of a decree ; and

(5) that a ryot's lands should not be sold in execution of a

money decree unless they have been specifically pledged
to the decree-holder by a registered bond.
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8. The Bombay Government subsequently, in tlieir letter of

the 4th of the following month, adverting to the possibility that

the Local Government might not be legally competent to legislate

on such a matter, recommended that the necessary legislation

should take place in the Council of the Governor General.

9. The representations of the Bombay Government, of which
the above is a summary, as well as the report of the Commission,
received the most careful consideration from the Governor General
in Council, and on the 1st July 1878, the Government of India, in a
letter from the Department of Revenue, Agriculture, and Commerce,
No. 404i, stated the conclusions at which they had arrived. Fully
recognizing the great importance of the matter, and accepting the
view taken by the Government of Bombay that a special remedy
should be provided for the evils now weighing upon the ryots of
the five districts embraced in the report of the Commission, the
Government of India reviewed the five recommendations submitted
by the Government of Bombay. Taking these recommendations
in the order given above, the Government of India pointed out that
Bombay Regulation V. of 1827, as well as decisions of the High
Courts of Calcutta and Bombay, certainl}?- authorise, if they do not
absolutely require, the courts to demand satisfactory proof that
the consideration set out in a bond has really been received by the

defendants. And the Governor General in Council doubted the
expediency of further legislation in that direction. In regard to the
award of usurious interest, it was observed that the old Hindu law
called Ddm-dupat still obtains in the Deccan, and that under its

provisions the creditor cannot, among Hindus, recover as interest

a sum more than equal to the principal of a debt ; but that, if the

existing law on the subject was insufficient, the Bombay Legislature

were competent to deal with the matter. In regard to the 3rd
point, attention was invited to Act VII. of 1866 of the Bombay
Council, whereby the liability of a Hindu for his ancestor's debts

is restricted. At the same time it was said that if the provisions

of that law did not give sufficient protection to ryots, the local

Council would be competent to amend their own law on the matter,

on the other points, namely, (4) a provision empowering a ryot to

claim the benefit of the Insolvent Court, and (5) a provision exempt-
ing a ryot's land from sale save under a registered bond pledging
the land in security for the debt, and requiring all bonds relating

to be registered, a Bill was prepared for submission to the Gover-
nor General's Council, and a draft of that Bill was forwarded to the

Bombay Government for their opinion.

10. The Government of Bombay in tlieir letter of the 5th
September 1878, No. 4570, accepted, snbjoct to certain suggested
modifications, tlie Bill which the Government of India proposed
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to introduce into the Council of the Governor General in regard to

points (4) and (5) described above. The Government of Bombay
considered that the existing law and rulings of the High Court did

not in practice suffice to protect the ryot from usurious compound
interest, or from being unduly saddled with ancestral debts, and

they remarked that the law, as it now exists on this point, applies

only to particular classes of the community. His Excellency in

Council expressed his readiness at once to act on the suggestion of

the Government of India that a Bill to amend the law on the

subject of points (2) and (3) above-mentioned should be laid before

the local Legislature.

11. The Bombay Government again urged strongly that

fresh legislation was needed to require not merely to enable the

courts to go behind the bunds on which bankers sue ryots. They
stated that at present it was not the practice of the civil courts

of Bombay to require satisfactory proof that the consideration

named in a bond had been actually received. They represented

that any legislation in behalf of the Deccan ryots which did not

fulfil this requirement would be a half measure, and must, therefore,

be unsatisfactory. Further, the Local Government advised that

the proposed legislation should provide for the establishment of

local notaries public, as suggested by the Commission; and re-

quested that power might be taken for extending the special legis-

lation to other parts of the Bombay Presidency outside the four

districts to which the enquiries of the Commission were mainly

directed.

12. The Government of India, in replying to the foregoing

representation in their letter of the 27th November 1878, adhered

to the view that it was not expedient to legislate on point (1), in

order to enable, or to require, courts to go behind the bond. The
Governor General in Council held that the existing law enabled

courts to do this, whenever the defendant contested the bond fides

in a bond, and could support his objection. Any further legislation

in that direction would practically be transferring to the plaintiff

in suits for money due on a bond the burden of proof, which

according to the Evidence Act lies upon the defendant. The
Government of India were not prepared to assent to special legis-

lation for the purpose of shifting the normal incidence of proof,

as between the indebted agriculturist of the Deccan and those to

whom his debts are due. The proposal to extend the insolvency

clause of the Bill beyond Rs. 200 in the case of ancestral debts

seemed to the Government of India unnecessary. As the Indian

Registration Act provided sufficiently for the registration of deeds

to which agriculturist were parties, and as the number of regis-

tration offices could be increased at the discretion of the Local
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Government, it wn,s deemed undesirable to create a second system
of registration offices, under notaries public, side by side with the
registration offices under Act III. of 1877.

13. Shortly after this letter was sent to the Government of
Bombay, the Government of India received a telegram from the
Secretary of State, desiring that the Bills referred to should not be
proceeded with pending the receipt of a despatch fromHer Majesty's
Government. With that despatch, which bears date the 26th
December last, the Government of India have been furnished with
a copy of the despatch bearing the same date, No. 4, addressed to
the Government of Bombay, in which the subject is fully reviewed
and the conclusions are stated, at which the Secretary of Stat©
has arrived as to the objects that should be aimed at in the
proposed legislation. It should be noted here that when this
despatch was written, the Secretary of State was not in possession
of the letters addressed by the Government of India to the Gov-
ernment of Bombay, under date the 1st July and the 27th
November 1878. In regard to the procedure which is to be adopted,
the Secretary of State has decided that evils which it is sought to
remedy, so far as they may be capable of being eradicated by
legislation, should not be dealt with piecemeal, but should be pro-
vided for in a single comprehensive enactment. It follows, there-
fore, that the whole of the legislation must be comprised in one
Bill to be passed in the Council of the Governor General. One of
the conclusions which Lord Cranbrook draws from the Report of
the Commission is that

—

some of the great causes which lie at the bottom of the poverty of the Deccan
are wholly beyond the reach of the legislator, and are inherent in the national
character and in the customs which have prevailed for countless generations

The grounds of this conclusion are stated in the followino-
paragraphs :

—

(9.) The Deccan ryots, like the general mass of the cultivating classes
in other parts of India, are entirely without capital, and are driven on the
first bad harvest into the hands of the money-lender, not only for the means
to till their fields, but for food to keep themselves and their cattle alive till
the crops of the next season arc matured. This fact has created the system
of borrowing at high interest which prevails so largely amongst the agri-
cultural population, and Las made the existence of a money-lender in a
Hindu village as essential as that of a ploughman.

(10.) The normal condition of a Hindu cultivator is much ago-ravated
by local circumstances iu parts of the Deccan. The soil is sterile, the climate
is precarious, a good crop being in some parts obtained only once in three
years, the fall of rain is scanty, the peasantry, though a sturdy and ordinarily
a law-abidmg people, are described as 'utterly uneducated, and with a narrow
range of intelligence.' It is obvious that the causes mentioned in this and
the preceding paragraph are not to be easily modified by auy Icgislaiiro
iv.ct>
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(11.) The districts in wliich the riots took place came into British

possession in 1819, and at that period and for 20 years afterwards divers

causes, such as tbe ravages of Holkar'a army and the dreadful famine which

followed his campaign, a famine which was repeated two or three times

during the first 20 years of the century, the subsequent heavy fall of prices,

and the consequently oppressive weight of the old Maratha rate of assessment

which was at first continued by the Government of the day, all these had

produced an amount of poverty and ruin which the Settlement Officer

writing in 1838 found it impossible to describe.

(12.) The Government of that day, however, made strenuous efforts to

better this state of things. They reduced the assessment from an average

rate of 13 1 annas to 7 annas, they gave the cultivators for the first time

fixity of tenure, and they abolished extra cesses.

(13,) A Resolution of the Government of Bombay, dated 30th August

1875, describes the satisfactory results of this new settlement of the land.

In 1838 more than 50 per cent, of arable land was waste ; in 1871 only

1 per cent. Population increased, during the term of the settlement, 39^
per cent; agricultural cattle 19 per cent; ploughs 22^ per cent; carts 270

per cent ; and wells 40 per cent. Government land was unsaleable in 1838 ;

during the last five years of the settlement, examination of the Registration

records showed that it fetched from 10 to 52 times its assessment. Thirty

years ago there were no made-roads, and communication was costly and
difficult; the taluka is now traversed by the railway and by several excellent

roads, and the increase in the number of carts indicates the extent to which

the people avail themselves of the new facilities of communication with

markets.'

(14.) Satisfactory as this picture of progress is (and similar ones may
be produced from all parts of India), there is undeniable evidence in the

report before me that the very improvements introduced under our rule,

such as fixity of tenure and lowering of the assessments, have been the

principal causes of the great destitution which the commissioners found to

gxist.

(15.) The saleable value of the land greatly increased the credit of the

ryot, and encouraged beyond measure the national habit of borrowing, which

I have before observed on. High prices led to extended cultivation, to

more expensive modes of living, to lai'ger outlay on the great stimulant to

Hindu expenditure, marriage ceremonies. Recourse to the money-lender

became then more frequent than before, and the class of money-lenders

competing for custom increased in most undue proportions. The first fall in

prices, and the first bad harvests, both of which had occurred in these

districts, found the cultivators as poor as ever, but encumbered with an

additional mass of debt. Still no one would advocate, as an amendment of

the law, that we should abolish fixity of tenure, or increase the assessment

on the land.

(16.) Up to this point, then, I can see no opening on which the legis-

lators can enter with effect. In all civilized societies there is a vast amount
of suffering and destitution, very lamentable to contemplate, but which it is

wholly out of the power of the State by any direct action to eradicate. All

that Government can do is to take care that its own institutions shall not

aggravate the misery which so often follows the spontaneous action of the

population.
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The Secretary of State then proceeds to state his opinion as to the

nature of the remedies that should be appKed. His conclusion is

that these remedies mainly consist in the adoption of measures for

mitigating the harshness with which the courts of justice and the

law operate on the debtors who form the great bulk of the population.

He remarks that the civil judges are so few, and their courts are

so distant from the homes of the ryots ; that they are incapable of

administering justice between debtor and creditor. And while

reluctant to suggest, especially at the present time, any increase

of the cost of administration, he deems it imperative that these

defects should be remedied, either by a re-distribution or by an
increase of expenditure. He remarks that the status of the

agricultural population of India is much akin to that of France,

and he suggests that it might be possible to establish in the rural

districts of India, and of the Deccan especially, tribunals similar

to those of the juge de paix in France and in Switzerland. In

each of the rural departments of France there is a juge de paix on
a salary of £72 a year and upwards, with an average jurediction

over 80 square miles and of 13,300 souls. His decision is final

up to a limit variously stated at £2 and £4 sterling. In all cases,

which are not urgent or do not involve questions of mercantile

law, he is bound to confront the parties together, and to attempt
to secure an amicable settlement between them, before he brings

the case on his file for formal trial. Lord Cranbrook suggests

that " the existence of courts with summary jurisdiction and
without appeal up to a limited amount, and possibly with the

exclusion of professional pleaders, placed within reach of the

suitor's home, would tend to remove many of the evils which have
been brought to notice." He admits that the circumstances of

Indian society require that only a very limited summary jurisdic-

tion should be given to subordinate judges, more especially in the

exercise of discretion as to the enforcement of the terms of writ-

ten contracts. But he suggests that " summary jurisdiction

without appealmight experimentally be conferred on all civil judges
in the Deccan with great benefit," and he adds that " the limit to

be fixed would of course vary with the rank of the judge." His
decision is that a comprehensive Bill for relieving the Deccan
agriculturists should be framed, as soon as possible, on the prin-

ciples set forth in the despatch, and also on those which Lord
Salisbury had previously sanctioned.

14. The Governor General in Council has very carefully

considered the observations and instructions contained in the
Secretary of State's despatch. The suggestion that the number
of courts of justice in the interior should be increased, and that
all judges should be invested with a final jurisdiction in petty
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cases, points to a very considerable change in the procedure of our

civil courts. The propriety of limiting the right of appeal in petty

civil cases has been discussed in India for many years past. At

present the decisions of Courts of Small Causes are practically

final up to a limit of Rs. SOO, in what are known as cases of the

Small Cause Court type. In Madras the decision of a village

headman is final in suits for personal property up to Rs. 10, and

if the parties consent, he can determine similar suits up to Rs.

100 in value, with or without the assistance of a panchayat (local

jury). The regulations under which these village courts exist, set

out that powers were given to village courts, among other reasons,

in order " to diminish the expense of litigation in petty suits, and

to promote the speedy adjustment of such suits without subjecting

people to the inconvenience attending a long absence from their

homes." The returns of 1877 show 44,163 suits decided by vil-

lao-e headmen out of a total of 196,343 suits decided by all courts

in the Presidency. The District Munsiffs in the Madras Presi-

dency are invested under a local Act (No. IV. of 1863) with a final

jurisdiction " in suits of a nature cognizable by a Court of Small

Causes when thedebt, damageor demand doesnot exceed in amount
or value the sum of fifty rupees." It has been on occasions held by

authorities conversant with Indian life that the people greatly value

the privilege of appeal. Very recently in Bengal, when a scheme for

improving the courts in the interior of the country was, after long

discussion, submitted to the home authorities, it was decided that

final appellate jurisdiction could be only given to benches of two

Judges (one European and one Native) up to a limit of Rs. 200 in

value. And it was held that the majority of suitors would not be

satisfied with any final appellate jurisdiction short of the High

Court in suits of higher value until the new appellate benches to be

established in the interior gained for themselves the confidence of

the people.

15. It is desirable that these facts and these considerations

should be kept in view in framing a scheme for remodelling the

system of judicature in the districts to which the correspondence

reviewed in this letter has reference ; but the Governor General

in Council readily admits that the circumstances which have occur-

red are such as to justify the experimental legislation which has

been sketched out in the despatch of the Secretary of State. It

will be for the Government of Bombay to consider how far it will

be expedient to give jurisdiction in petty suits to the headmen
of villages, to what extent and at what cost to the Provincial

revenues the existing judicatories require to bo increased, and how
far a summary jurisdiction, not open to appeal, should be confer-

red on each grade of judicatory. The Bill will deal not only with
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the civil courts but witli the other points for which it was intended

to provide in the Bill which the Honourable Mr. Cockerell obtained

leave to introduce into the Council of the Governor General m
June last, and in the Bill which was to have been passed into the

Council of the Governor of Bombay under the authority conveyed

in the letters from the Department of Revenue, Agriculture, and

Commerce, of tbe 1st July and 26th November 1878. In order

that no avoidable delay may occur in carrying out this measure,

the Governor General in Council has resolved to entrust the duty

of preparing the draft of a Bill for the purpose of giving effect

to it, to the Honourable T. C. Hope, C.SJ.j who will be in-

structed to perform this duty in communication with the Govern-

ment of Bombay and with the Home, Revenue, and Legislative

Departments of the Government of India. Each Department will

be instructed promptly to furnish Mr. Hope with all papers he

may require, and with such assistance as may be necessary for

preparing a Bill for submission to the Council of the Governor

General for making Laws and Regulations. Mr. Hope will visit

Bombay to consult with His Excellency the Governor m Council

on the details of the Bill, as soon as he is prepared to do so.

16. There is one point, however, which, although it may

possibly not involve legislation, appears to the Governor General

in Council to demand further consideration from the Bombay

Government, viz., the possibility of adapting the assessment
_
of

the land revenue to the variations in the season. This question

is discussed in paragraph 10 of the Bombay Government letter of

the 6th April 1877. The Governor General in Council fully agrees

in the view that, in ordinary cases and where the land revenue is

moderate, it would not be good, either for the ryots or for the public

treasury, that the land revenue demand should fluctuate. But

the system, which is best for districts enjoying an ordinarily

regular rainfall, may not be the best for the and tract of the

Central Deccan, where (it is said that) a good rainfall comes only

once in three years. In view of the very great fall of prices, and

the vicissitudes of season in the Deccan during the last few years,

it Avould be desirable that the present Government of Bombay

should consider whether the recent (1873-75) revisions of the

revenue have given sufficient relief from an assessment, which was

based, in part, on an unduly high estimate of the normal value of

field produce in the Deccan. And, further, the Governor General

in Council would wish the Government of Bombay to consider

whether in these four districts, or in parts of them, it would not

be wise to have a varying scale of revenue demand to be applied

in unfavourable seasons, whereby the normal assessment might

be reduced by a certain percentage over an entire district, or divi-

B 862—12
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sion of a district, in the e\ eut of a failure of rain or other cause of

serious damage to the crops.

I have the honor to be, &c.,

(Signed) C. BERNARD,

Offg. Secretary to the Govt, of India,

No. 977^ dated Allahabad, the 8th November 1878.

From—C. Robertson, Esq., Secretai-y to the Government of the North-

Western Provinces and Oiadh.

To The Offg. Secretary to the Government of India, Home Department

In reply to your letter No. 1958, dated 22nd October last, I

am directed to forward herewith a full translation of the article

on the revival of village panch%ats which appeared in the

Akhbar-i-Anjuman-i-Panjab of the 27th September last.

THE REVIVAL OF VILLAGE PANCHATATS.

[Translation of an article from Akhbar-i-Anjuman-i-Panjab, dated the '27tli September 1878.]

Syed Ahmad Khan Bahadur, C.S.I., Editor of the Aligarh Institute

Oazette, has published a leader in his paper of the 7th September, page 290,

refuting the arguments of a Native of Punjab for the revival of the village

punchiiyat. The Syed sayes that the punchayat is an oppressive institution

of the dark ages, quite unsuited to the present state of civilization, science

and art. He is unquestionahly an educated and enhghtened gentleman, but

his love of Western civilization has produced in him a strong dislike for

everything Native, whether it be Native ideas, associations, arts or

manufactures. He seems to forget that the very same Western enlightenment

which has so much influenced him is advocating the revival of such useful

institutions. As his eloquence has reached to the Legislative Council and

secured for him a seat there, he has given his opinion beforehand, so that

it might be taken as that of the educated Native community and have weight

in the Council.

We beg to refer the Syed to Section 6 of the Act X. of Civil Procedure

Code for 1877, Madras. The village pauch^yats and munsifs have been

established all through the Mach-as Presidency agreeably to this Act. We
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beg to ask him whether they are doing real good to the country^ whether
they are composed of the enlightened Europeans, and whetlier Madras is a
portion of India ? When they are doing their work satisfactorily in the Madras
Presidency, there seems to be no prima facie reason why the institution

should not succeed in other parts of the country. We don^t think that the
village raunsifs and the members of panchayats in Madras are all well educat-
ed men and thoroughly acquainted with all the laws and regulations in force

in the country, but it is not essential that they should have such an elaborate
training. They may be intelligent and clever men, and such can easily be
found in every part of the country. Some simple rules and regulations can
with ease be framed for their guidance. But the technicalities of the law
are quite different things from justice. The panchayatcan very fairly decide
the cases of its own village, as it fully knows the particulars. Syed Ahmad
Khan remarks that although the law recognizes the decisions of panchayats
as legal, the people hardly resort to them for the settlement of their disputes.
The cause of this is that in the present times of freedom and liberty, when
even children do not obey their parents the village headmen have no autho-
rity and influence over the inhabitants of the village. On the contrary, they
are themselves afraid of badmashes. They hear false evidences given in the
courts, but cannot breathe a word. If their authority were restored, the lad-
mashes would fear them, and the people would refer their disputes and private
quarrels to them for decision. On account of their having no legal authority
at present, they are not held in honour by the people.

Syed Ahmed Khan has served as Judge for him long time. We beg to

ask him how many intricate cases he has referred to private panchayats and
commissions every year for decision. If the working of the civil courts of a
Presidency were well considered, more than one-fourth of all the cases decided
might be referred to panchayats for final decision. One would have many
occasions to admire the penetration of such panchayats in intricate cases.

We ask Syed Ahmed Khan whether the following kinds of cases would not
be better disposed of by a village panchdyat than by a court of justice

—

(1.) In a village which is situated 25 miles from the nearest court of

justice, A's cattle injure B's crops. Now B has to seize the
cattle and take them to the nearest police station, which is, say,

ten miles distant from the village. He then goes to the court,

which is 25 miles distant from his house, to sue for damages,
pays the court fee and the expenses of the witnesses, and his

work also suffers during his absence from house. In spite of

all this trouble and expense he may not be able to produce
sufficient evidence for the conviction of the accused, and,
therefore, the accused may be acquitted by the court.

(2.) In the same village a quarrel takes place between A and B, and
A slightly hurts B. B goes to the court, which is 25 miles
from the village, and submits a plaint, charging A with causmg
simple hurt. Four or five witnesses, both for the prosecution
and defence, are then summoned to the court. Their dispute

is ultimately settled by private compromise. Thus they are

unnecessarily put to a great deal of trouble and exponso which
would be avoided if there were a legally constituted panchayat
in the village.
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(3.) In the same village A borrows Rs. 2 from B, and afterwards

does not repay the amount to the creditor. B applies to the

court for the recovery of his money, and the debtor and the

creditor are each put to an expense of Rs. 5 before the latter

obtains a decree for the amount against the former.

(4.) In the same village A holds a decree for Rs. 2 against B, and
applies to the court for the execution of the decree. But
before the decree is executed and B^s property attached, B
pays the amount of the decree to A. A, the decree-holder,

must then go to the court to certify to the fact of the payment.

Suppose he is unable to walk 25 miles, he will have to hire a

carriage. If there were a village panchayat, he might certify

the payment to it.

We do not mean that every caste such as barbers, potters, kahars, &c.,

should have their different panchayats. In every large village or town a
panchayat should be established, consisting of two, three, five or more respec-

table and influential persons of the village or town. When there are three

or four small villages at a short distance from one another, a panchayat

should be established in one of those villages, and its jurisdiction should ex-

tend over all of them. A few simple and short rules should be prescribed for

the guidance of such panchayats. They might be entrusted with powers to

hear and decide the following kinds of cases

—

(1) Suits for damages for injury done to crops, trees, &c., provided
the damages do not exceed Rs. 20

;

(2) Suits for the recovery of debts up to Rs. 20 ;

(3) Disputes connected with marriage or caste matters

;

(4) Disputes arising from the closing of thoroughfares

;

(5) Cases of causing slight hurt

;

(6) Cases of abusive language ; and

(7) Offences against sanitary rules.

In all cases the plaints submitted to the panchayat might be on plain
paper, and copies of judgments might also be granted by it on plain paper to
the contending parties. If any party is dissatisfied with its decision, he
might appeal to the regular court of justice within one month after the date
of the judgment delivered by the panchayat. Otherwise the decision of the
panchayat would be considered final and taken as that of a legally constituted
court. In cases of marriage, relations and caste disputes the panchayat
would have simply to ascertain whether the party made outcaste is really
guilty. If the wronged party has a valid claim for damages thus sustained;,

he might then be authorized to file his regular suit in the civil court, if it be
beyond the panchtiyat's power to decide. The panchayat might also be
entrusted with the duties of village marriage registrar. In every civil suit in
which the value of the claim is above one rupee, the panchayat should levy a
fee of eight annas from the party who loses the case. When a court executes
a decree for money against the judgment-debtor, and the judgment-debtor
pays the amount of decree to the decree-holder, the decree-holder should
certify the payment to the village panchayat. In criminal cases the pancha-
yat might fine up to Rs. 5. It might be also entrusted with the duty of
exercising a check over the village hadmashes.
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If such village panchayats be established all over the country by the
Government, the people will be spared a great deal of inconvenience and
expense, and the courts will be greatly relieved from much miscellaneous work
and from the trouble of deciding numerous petty cases.

The Local Government might be authorized to increase the power of
such panchayats whose working is found quite satisfactory, and to decrease
the powers of others where the working proves irregular and unsatisfactory
in any way.

By the constitution of such panchayats the influence of the village head-
men will be legally established, the badmashes will be kept from mischief
petty disputes and quarrels will be amicably and fairly settled, and courts
will not be overworked with petty cases as is the case at present.

(True Translation.)

(Signed) KASHI NATH,
Officiating Government Reporter.

The 2nd November 1878.

FURTHER PROPOSALS FOR LEGISLATION REGARDING
THE INDEBTED RYOTS OF THE DECCAN.

Minute by the Governor of Bombay ^ dated l^th Ajpril 1879.

I have given my best attention to the Despatch of the Secre-
tary of State of the 26th December last, regarding legislation in
respect to the indebted ryots of the Deccan (including the districts
of Poona, Satara, Ahmednagar, and ShoMpur) ; and to the letter
from the Government of India, of the 26th February last, upon
the same subject. I have, as directed by the Government of India
carefully consulted Mr. T. C. Hope, wh.o, as member of the Leo-is-
lative Council of the Governor-General, will presumably have
charge of any Bill which may now be introduced into that Coun-
cil. I have now to record the following observations for the con-
Bideration of my Honourable colleagues.

The previous proposals by the Government of Bombay on this
subject are stated in my previous Minutes of the 12th November
1877 and the 30th August 1878. These proposals are thus
summarised in para. 6 of the Secretary of State's Despatch above-
mentioned, as quoted below :

—

" A Despatch was received from Your Excellency in Coun-
" cil, in February of the present year, enclosing the draft of
" Bill for the relief of the indebted agriculturists in the Pre-
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'* sidency of Bombay, and which you desired to have introduced

*'into the Council of the Supreme Government.

" That Bill contained three main principles

—

** (1). That the Courts should be obliged to enter into the
•' merits of every money claim, whether secured by bond or not,

*' and should only award such sums, whether for principal or
*' interest, as they deemed just, and should, in no case, give
'' compound interest or a larger amount of interest than the
** principal sum

;

*'
(2). That the principle of the Insolvent Act as prevailing

" in the Presidency-town, should be applied to the Deccan
* * agriculturists

;

" (3). That land should not be sold in execution for debt,

*' unless specially pledged in a bond duly registered."

" Lord Salisbury, although not fully satisfied with all the
** principles contained in this measure, thought the occasion for

" attempting remedial legislation to be so urgent, that he
" sanctioned by telegram the introduction of the Bill, being
" quite willing that the experimental legislation contemplated
" in the Council of the Governor-General should be attempted.
" I also am of the same opinion."

After adverting to the sufficiency of our Civil Courts for the

satisfactory disposal of the litigation between the indebted ryots

and the money-lenders, the Secretary of State proceeds thus in

paras. 28 to 31 :

—

" I am extremely unwilling at any time, but especially

" now, to suggest any increase to the cost of administration,
*' but if it be made manifest that our courts of justice are in-

" efficient in these special cases, and that our Judges admit
" that they have not time to enquire into the real facts by a
" thorough investigation, I woald suggest that although an
" addition to the cost of administration is very much to be
*' deprecated, it is imperative to remedy the defects here pointed
" out. A re-distribution of expenditure might be made, and 1

*' observe that it is stated in the Commissioner's Report that

*'88 subordinate courts bring in a revenue of Rs. 16,89,744,
" and that the expenditure, including salaries of Judges, is only

*'Rs. 6,90,717.

" Evils such as have been depicted above, arising out of

" the costliness and inaccessibility of Courts of Justice, though
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- of a much slighter character, existed m England also
;
and

- the remedy suggested was the establishment of Small Cause

" Courts This innovation, after having been opposed sturdily

« for many years, was finally adopted, and has proved so

- eminently successful that nearly every year witnesses some

" extension of their powers. In India also the institution has

- bfen parUally adopted. But it is from France that the mos

" important evidence can be obtained of the value of local

'* courts."

• * * • *

" It will be observed that the early meeting of tbe parties before

"the Judge in order to produce an amicable settlement ot the

"su^ which is so strongly insisted upon by Mr Bentham, is

" spoken of by the French authorities in the highest terms.

The Secretary of State then seems to sum up his wishes on

this matter thus, paras. 31 to 33 :—

" I cannot doubt that the existence of Courts with summary

" iurisdirtion and without appeal up to a limited amount and

" lossS w^b the exclusion of professional pleaders placed m
" dities within reach of the suitor's home would tend to

' remove many of the evils which have been brought to notice,
remoi e many u

^ * It is obvious that the summary

" jurisdiction to be attributed to Subordinate Judge^s should o^nly

:^^::i7^^^on without appeal might be

.. c'onfSfed experi^entilly on all Civil Judges of the Deccan with

" great benefit."

Lastly, the Secretary of State directs, para 34, th^^'^^^^^^^

m-ehensive measure should at once be proceeded with, founded on

Te pnnciples which I have indicated, and on those which Lord

Salisbury had previously sanctioned.

From the foregoing quotations I gather that in this proposed

It is to this condition, then, that I have to apply myself.

There is no doubt that the number of the Civil Courts ought

to be augmented in the Deccan, and that the existing Courts are

often too Ir from the homes of the people, as will be seen from

the table given below :—
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Table showing the distances at which villages in the territorial jurisdiction

of the Subordinate Judges of the Deccan are situated from the Courts to

which they respectively appertain.
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Subordinate Civil Judges (Natives) employed iu tliese four districts

I would increase
• Twelve 2nd Class Sub-Judges at Rs. 150

per month each ... ... ...Rs. 1,800

Ditto EstablishmeutSi for at Rs. 180
per month each ... ... ...Rs, 2,160

Cost per month .

,

Cost per year ..

Rs. 3,960

47,520

them by 12, bringing

tbeir number up to 36.

The additional cost

is shown in a table,

of which an abstract

is given in the mar-
gin :* it amounts ap-

proximately to Rs. 48,000 per annum ; which charge will have to

be borne by the provincial finances of the Bombay Presidency.

Although, as the Government of India are aware, it is hard for our

provincial finances—reduced as they are by the recent famine, and
with continued demands upon them by reason of the still existing

distress—to bear additional burdens ; still this much of extra cost

must apparently be borne. I am far from saying that the propos-

ed augmentation is sufficient for the needs of the people ; but it

seems to be as much as we can afford at present : and it is suscep-

tible of further expansion hereafter according as our means may
permit.

I think that two Assistant Judges or Subordinate Judges

ought to be appointed to aid the District Judges in these four

districts (Poona, Satdra, Ahmednagar, and Sholapur) in supervis-

ing and inspecting the Courts of the Subordinate Judges thus

augmented in number. Such officers might b3 called Supervis-

ing Assistant Judges or Sub-Judges, and would be chosen from
amonof the Assistant

• Two officers, one at Rs. 600 and one at

Rs. 500 per month ... ... ...Rs

Cost per year ... ... ... •• »,

Travelling allowance for ditto at Rs. 100
per month each for eight months in

the year ... ... ... •. „

1,100

13,200

1,600

Total Cost per year...R8. 14,800

would have to be borne by our provincial finances

The total propof5ed cost would
be annually ...Rs. 47,520

14,800

Judges or Subordi-

nate Judges, and
would be added to

these establishments.

The cost of that

measure is noted in

the margin,* it also

Rs. G2,;520

This is the least which we can propose. Hereafter, if circum-

stances shall be favourable, we may be able to propose more.

I have considered the possibility of appointing Native Civil

Judges, of a lesser status than the present Subordinate Judges,

b 862—13
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for the disposal of cases between money-lender and ryot. But I

am clearly and strongly of opinion that this is not advantageously
possible. After long experience and much labour we have succeeded
in securing Native Civil Judges of good general education, sound
legal training, trustworthy character, fair social position, and
promising prospects. These several circumstances, as factors

acting in combination, have brought about a considerable degree
of judicial efficiency, which efficiency would be sacrificed exactly

as any or all of the abovenamed factors should be lost. Now
these factors would be all either impaired or relinquished if inferior

natives of lesser status were to be appointed Judges. Whatever
may be the opinion regarding our civil law and procedure, there is

general acknowledgment of the comparative purity and trustworthi-
ness of the administration of the law by the present civil courts ;

and this is, per se, a vast gain in comparison with the results of

former times. This gain we should lose if we appointed inferior

judges on scales of salary materially less than those now allowed.

It were easy to enlarge on this subject ; but probably the foregoing
mere abstract of considerations will indicate the reasons wh}'' I

should most earnestly depi^ecate any attempt to supplement our
existing judicial agency by inferior native judges.

I then come to the important point of Conciliation Courts
somewhat on the model of those in France. I would take power
to appoint selected native gentlemen to be conciliation judges.

Such persons would have to be very carefully chosen. Some
would certainly be found, perhaps even many might be found ;

the possible number of them could not be exactly stated beforehand
without actual trial of the system. We should have to proceed
tentatively and judiciously. But if the plan at all succeeded, then
many suitable persons would be soon forthcoming. The reasons
for carefulness are manifest. If good and faithful men are chosen,
then there will be no abuses, and the conciliation will answer.
But if, as might easily happen, men thus appointed were to prove
unfaithful to their trust, then conciliation would be worse than a
failure ; abuses would spring up, new evils would be added to any
evils which might have previously existed ; and some scandals would
occur to bring discredit on the scheme. While some of the Natives
in the Deccan, whose names might suggest themselves for selec-

tion, would be good men, many might be otherwise. Without any
disparagement of the Native gentry of the Deccan, I only adduce
what is known to every one when I remark that there are many
Maratha Brahmins, who, though intelligent and influential, would
not ordinarily be selected for an honorary office like that of Con-
ciliation Judge, which affords great scope for intrigue to those who
might be minded to exercise it. Moreover, in the present social
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state of the Deccan, much temptation would unavoidably surround
the position of a Conciliation Judge, mediating between money-
lenders and ryots. The money-lenders form a powerful class

;

many individuals a^iong them are wealthy and influential. They
often have on their books, not only the peasantry, but also many
of the Native gentry. They are better acquainted than any other

unprofessional class with the mode of bringing the law and its

agencies to bear on debtors. Unless therefore the Conciliation

Judges were well chosen, suspicion would soon become rife

regarding collusion on their part with the money-lenders. At the

best, the fidelity of Conciliation Judges can be ensured only by the

moral effect of local opinion on the spot, and the vigilance of

supervising authority.

The question then arises as to what functions should be en-

trusted to the Conciliation Judges ? In the first place it appears to

rae that every money-lender who has a claim against a ryot should
be obliged to bring that claim to the notice of a Conciliation

Judge before instituting a suit in a Civil Court. Such suit should
not be entertained by the Court, except on production of a
certificate signed by the Conciliation Judge to the effect that both
the parties had appeared before him and had been unable to agree ;

or that the claimant having preferred his claim, the ryot had either

declined to attend, or after having been warned to attend had
neglected to do so. By these means the money-lender would not
only have an opportunity of settling his claim out of Court, if so

disposed, but will be actually obliged to try to do so, if it be pos-
sible. The ryot will also have the opportunity of so settling, if he
chooses to do so. But if he prefers that the case should be tried

by a regular Court, he should not be compelled to attend before
the Conciliation Court. He should be warned to attend, and
every possible precaution should be taken to make sure that the
warning shall reach him. If then he does not attend, it must bo
that he has reasons for deliberately preferring the formal tribunal

of the Civil Court. It would be better in that case that he should
be heard by the Civil Court ; and having declined the offices of

the Conciliation Court, he cannot complain of the procedure of the
Civil Court by whom he has elected that his case should be tried.

Having carefully considered whether the ryot should be com-
pelled to attend before the Conciliation Court against his will, I

think that he should not be so compelled. If the Conciliation
Judge had the power of compelling the attendance of the ryot to
answer the money-lender's claim, he, the Judge, would have a
power which would be liable to abuse. Though he would not
have the power of deciding or enforcing his decision, if he formed
one, still he would, by compelling attendance, be able, if so dispos-
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ed, to put great pressure on the ryot to compromise tlie claim.

Such power of applying pressure—by an educated man of position
upon an uneducated and humble man, on a claim preferred by a
man generally of some education and wealth—is a power that
ought not to be conferred upon honorary Conciliation Judges in

the present state of society in the Deccan. I state this with
confidence, appealing to the knowledge of those who are acquaint-
ed with the Native gentry of the Deccan, from among whom the
Conciliation Judges would have to be selected.

For the same reasons I would not give the Conciliation Judge
the power of summoning witnesses of his own motion. He should,
however, not only be empowered, but bound, to hear any witnesses
whom either party might bring forward.

Similarly he would be bound to inspect any papers or docu-
ments which either party might adduce.

He would record any decision at which he might induce the
parties to arrive. And he would keep such registers and records
as might be prescribed ; the records would, however, be of brief and
simple character.

Thus he would be a Conciliation Judge in reality as well as
in name, without reaching the authority or status of a Judge. If

persons of this description were to be made virtual Judges ; were
to be vested with portions of judicial authority, such as summoning
the ryot and the like, they would be exposed to temptations to
them sometimes irresistible ; they would then become unpopular
with the peasantry ; and the Government would find that in trying
to do good, it had in result done harm. But if they be retained
as Conciliation Judges, and nothing more ; if the extent to which
the peasantry shall elect to come before them shall depend on
their commanding public confidence ; if their power to settle cases
shall rest on their moral influence with the parties ;—then they
may prove very useful, may dispose of many cases which would
otherwise have remained standing disputes between the parties,

may often save the ryot from the process of the law, or may
relieve him from the anxiety caused by claims hanging over his

head.

I have given particular attention, as requested by the Govern-
ment of India, to the system which has long existed in the Madras
Presidency, whereby village headmen are empowered to decide
summarily without appeal small civil claims. From my own
experience in that Presidency I am not sure whether local opinion is

unanimous as to the value of the work thus performed, a value which
cannot bo well tested, as no detailed record is kept. Nevertheless,
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nominally a great amount of work is thus done, measured

by the number of suits returned as decided, as well as by the

proportion which such return bears to the aggregate returns of

civil litigation in the Presidency. And after making every reason-

able abatement, I do not doubt that much real work is thus done,

to the great convenience of the people, and that the status character

of the village headmen are hereby raised, generation after genera-

tion. I am willing, indeed anxious, to attempt the gradual intro-

duction of this plan into the Bombay Presidency.

The introduction, however, would be very gradual, for many
of tbe village headmen in the Deccan are not deemed trustworthy

by our District Collectors ; many also are illiterate. Still out of a

large body of men some will be good, even though the general

standard of the body be low. And as education shall spread from

one generation to another, more and more good men will be forth-

coming. Moreover, the vesting of them with this limited degree

of judicial responsibility will have an elevating effect on these men,

and will tend to make them trustworthy.

Mostly, the persons selected would be the village headmen,
wbo represent an ancient and established institution. The selec-

tion need not be limited, as in the Madras Presidency, to the

village headmen ; but might fall upon any fit person in or near the

village.

The safeguard, in constituting these petty honorary courts,

is really this, that the value of the cases thus entrusted to such

village tribunals would be small—ten rupees in each case. Such
cases would be between ryots and farm-labourers, or shopkeepers,

or artisans and the like. The disputed transactions between
money-lenders and ryots would not be included in this category

—

most of these cases would be for amounts exceeding ten rupees.

Thus these village tribunals would have nothing to do with affairs

between ryots and money-lenders—a class of cases with which
they would be utterly unfitted to deal, inasmuch as the money-
lenders would have undue influence with them. But they would
dispose of much petty business which now goes to the Civil Courts,

occupying some of the time of those Courts, which time might be
given to more important cases. About one-sixth of the civil suits

in the Deccan are understood to be for values under ten rupees

;

though the statistics do not enable us to discriminate the exact

proportion. From this may be estimated the relief which would
be afforded to the Civil Courts by the establishment of these village

tribunals, if they could be established everywhere.

Their procedure would be summary, and there would be no
appeal. But the District Civil Judge would have power, cxpoprio



102

motUi to revise any of their decisions which he might have reason

to think unjust.

As the value of these cases is so small, I think a power might

be entrusted to these unpaid tribunals, which in larger civil causes

could not be entrusted to any honorary tribunal.

Professional pleaders should be excluded from appearing

before conciliation judges and village tribunals. After some con-

sideration, I think they should be excluded from the regular Civil

Courts in cases below one hundred rupees in value
;
power being

reserved to the Judge to admit a pleader in any case, recording

his reasons for the admission.

Thus I hope that the augmentation of the number of Subor-

dinate Judges ; the establishment of Conciliation Courts for the

voluntary settlement of claims out of Court ; the empowering of

village headmen or other selected persons on the spot to decide sum-
marily all the pettiest sorts of suits ; the strengthening of the agency

for inspection of Civil Courts in the interior of the country by
appointing two supervising Assistant or Subordinate Judges—will

improve and enlarge the means of disposing of civil causes, and will

enable the Subordinate Judges to give more time to those questions

between money-lenders and ryots which cannot be settled out of

Court. And 1 think that all this may be done, if not to the full

extent desirable, still to a considerable extent, without imposing

on our provincial finances a burden greater than they can bear.

The increase of the establishment of Subordinate Judges
is a matter of executive arrangement and does not require legisla-

tion. But for all the other arrangements above-mentioned, legis-

lation is required.

Then as regards summary jurisdiction, on which so much
stress is justly laid by the Secretary of State, it is to be remarked
that already we can by law invest the Subordinate Judges with

powers of Small Cause Courts : some Subordinate Judges are thus

invested, and the remainder can be so invested. It is therefore

better at once to declare by law that all these Judges shall have
these powers. The Small Cause Court jurisdiction covers general-

ly those cases between money-lenders and ryots which do not

involve mortgage or other transfers of land. It can, by legislation,

be made to cover these transfers also. And for the lower grades

of Native Judges the limit of value of suits may be raised from
60 to 100 rupees.

In some respects the procedure of the Small Cause Courts

may be improved in order to suit the cases between money-lenders

and ryots ; and for this also legislative provision can be made.
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As the operation of Small Cause Courts, with summary powers
and without appeal will be extended, I think that there ought to

be with the District Civil Judge a power to revise of his own
accord the decision in any case where he might think that injustice

had been done. For this we shall make provision.

The provisions already proposed regarding insolvency for the
relief of indebted ryots and other improvements in law, will render
imprisonment for debt extremely rare, except in case of fraud.

If it be thought desirable to abolish imprisonment altogether as
regards indebted ryots, I see no objection.

The amount of debt which should entitle a ryot to the benefit

of the insolvency-law should, I think, be at least Rs. 50. For that

amount and upwards the insolvency principle may be well applied

;

but not for petty amounts below Rs. 50.

I would insist that every instrument to which a ryot puts his

hand should be written by a village registrar, who would register

the same under the supervision of the Registration Department.

I have considered whether it would be practicable to declare

the ryots in a particular district, or part of a district, as generally

insolvent, and to treat them and their landed tenures in a manner
similar to that adopted by several existing laws regarding encum-
bered estates and indebted zemindars in certain parts of India.

My opinion is decidedly adverse to any such declaration being
made respecting ryots. They are a large general class very differ-

ent from the limited and special classes to whom the several

Encumbered Estates Acts have been applied. Such a declaration

and the proceedings consequent thereon would lead to grave
complications and serious embarrassments, affecting probably the
collection of the land revenue, and encouraging claims being
made on Grovernment to advance money for paying off the debts
of ryots. The indebted ryots are not confined to any one locality,

but are scattered all over the Deccan. It would be impracticable

in the first place, and it would be in the second place impolitic,

even if it were practicable, for any Government to undertake to

deal with the debts of a whole peasantry.

I have thus endeavoured to touch upon all the points mention-
ed in the Despatch of the Secretary of State, namely, the aug-
mentation of the Civil Courts of the interior, the formation of
Courts of Conciliation, the establishment of village tribunals, the
extension of summary jurisdiction without appeal, the exclusion of
professional pleaders in some classes of cases, I trust that our
draft Bill herewith to be submitted will be found to duly embody
all these points.
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lu these and all other points relating to this subject, both I

and my colleagues in the Government have had the advantage of

conferring with Mr. T. C. Hope, whose assistance and advice were
commended to us by the Government of India by their Despatch
of the 26th February. The opinions of Mr. Hope, as an eminent
member of the Civil Service of this Presidency, and as an officer of

much experience will always receive our best consideration. We
have formed our own opinions after conferring with him. The
Bill has been prepared in consultation with, him on the basis of the

principles set forth in the foregoing paragraphs of this Minute.
It embodies all that I and my colleagues are able to propose.

We trust that it has the concurrence of Mr. Hope. And we beg
to submit it for the favourable consideration of the Government of

India with a view to their introducing it into the Legislature if

they see fit.

The executive proposals regarding increase of establishment,

as apart from the legislative proposals, have been considered by
myself and my colleagues in Council, and we are prepared to make
the neceasary financial provision.

(Signed) RICHARD TEMPLE.

No. 2056 OP 1879.

Revenue Department.

Bombay Castle, I8th April 1879.

From

J. B. PEILE, Esq.,

Acting Chief Secretary to the Government of Bombay

;

To

C. BERNARD, Esq., C.S.L,

Officiating Secretary to the Government of India,

Home Department,

Simla.
Sir,

1 am directed to acknowledge receipt of your letter No. 222
of 26th February 1879, reviewing past proceedings in connection
with the subject of the proposed legislation for the relief of the
indebted ryots of the Deccan, and communicating the intention of

His Excellency the Governor General in Council to depute the
Honourable Mr. T. C. Hope, C.S.I., to confer with the Govern-
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ment of Bombay for the preparation of a fresh Bill of the nature
contemplated in the Despatch of the Right Honourable the Secre-

tary of State to this Government, Legislative, No. 4, of 26th
December 1878.

2. In accordan-oe with the instructions of the Government
of India a new draft Bill for the relief of indebted agricidturists

in certain^arts of the Presidency of Bombay has now been prepared,
which I am desired to forward herewith for submission to the
Government of India. In the preparation of this draft the Go-
vernor in Council has had the valuable co-operation of the Honour-
able Mr. Hope, who has recently visited Bombay and discussed
with the members of this Government the various important points
relating to the contemplated legislation, and it is believed that the
Bill now submitted has his general concurrence,

3. The questions involved in the considerations of this matter
have been very fully dealt with in a Minute, dated the 14th instant,

by His Excellency the Governor, which is entirely concurred in

by the other members of this Government, and of which I am
therefore desired to append a copy to this letter.

4. The point to which attention is most especially directed
by the abovementioned Despatch from the Right Honourable the
Secretary of State is the evil arising from the action of the Civil

Courts and from the great distances at which those Courts are held
from the ryots' homes.

The methods by which the Governor in Council proposes to

remedy this grievance are:

(1) by increasing the number of Subordinate Judges' Courts
so as to place every village within as reasonable a distance

as possible from the scat of the Court in whose jurisdic-

tion it lies

;

(2) by appointing, whenever convenient, two or perhaps more
places for each Subordinate Judge to hold his court at

on different days in the week or month ;

(3) by extending the summary and final powers of the Subor^
dinate Judges

;

(4) by entertaining two or more Assistant Judges or Subor-
dinate Judges for the special duty of inspecting and
supervising all subordinate courts, and giving to them,
as well as to the District Judges, certain express powers
to stay any subordinate court's proceedings and arrange
for cases being transferred or tried by a Bench

;

(5) by simplifying the procedure of Subordinate Judges ia

cases which they are empowered to try summarily ;
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(6) by appointing Village Munsifs, wherever possible, to try

summarily and without appeal, suits for money up to

Rs. 10;

(7) by appointing Conciliation Judges for the amicable settle-

ment of disputes between agriculturists and other persons.

5. It will be observed that the first six of these proposals do
not affect the ryots exclusively. Their object is to improve the

system of civil judicature generally and thereby to enable the ryots,

who form the bulk of the population of the four districts in ques-

tion, to obtain cheaper and speedier justice, and with less trouble

to themselves than they are now able. The seventh remedy, the

appointment of Conciliation Judges, it is proposed in the first

instance to limit to ryots' cases, because the experiment will be a

novel one in India, and it is thought prudent to watch the result

of it in a special class of cases before extending its scope.

6. Legislation is unnecessary for the purposes of the first

and second of the above proposals, as sections 21 and 23 of the

Bombay Courts Act, 1869, already enable Government to take the

requisite steps. But both of these proposals, as well as the fourth

proposal, will necessitate a very considerable additional outlay on

the civil administration of the Deccan, which the Governor in

Council is compelled |to admit is absolutely necessary, however
much he could wish, for financial reasons, that it were not so.

As at present advised, he is of opinion that it will suffice to increase

the number of Subordinate Judges in the four districts in question

by 50 per cent,, i. e. from 24 to 36. The probable cost of this

addition is shown in the table appended to this letter. In the

establishments therein estimated for, there are two karkuns (one on
Rs. 25 a'ld one on Rs, 12) less than in the smallest of the existing

establishments, but it is thought that when 36 Courts are employed
to do the work at present performed by 24, some such reduction

of establishments will be feasible.

7. With the regard to the extension of the summary powers
of Subordinate Judges, I am to explain that this Government
already possesses the power, under section 28 of the Bombay Courts

Act, of investing any Subordinate Judge of the 1st or 2nd class

with the jurisdiction of a Court of Small Causes in suits up to the

amount of Rs. 500 and Rs. 50, respectively. This jurisdiction has

indeed already been conferred upon several Subordinate Judges in

the Deccan, but the system of conferring it from time to time by
special notifications in the official Gazette is productive of consi-

derable inconvenience and uncertainty, and it is thought better

that every Subordinate Judge should, as such, possess the jurisdic-

tion. After full consideration, the Governor in Council has also

come to the conclusion that Subordinate Judges of the 2nd class may
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safely be entrusted with summary powers in suits up to the amount
of Rs. 100, and that it will be advisable thus to extend their powers
in order both to increase the number of cases which will be decid-
ed summarily and to give the Subordinate Judges more time for
the disposal of other work. And for the benefit of the ryots, it

is proposed (section 4 of the Bill) that suits relating to a mortgao-e
transaction in w^hich the mortgagor is an agriculturist and any suit
for an account brought by an agriculturist shall be added to the
class of suits w^hich under Section 6, Act XL of 1865, are already
cognizable by Courts invested with Small Cause Court powers.

8. But, whilst wishing thus to extend the number and the
importance of the cases which may be disposed of summarily, and
without appeal, by Subordinate Judges, the Governor in Council
thinks it necessary to make special provision in the Bill for a con-
stant supervision and control of their proceedings ^ either by an
Assistant Judge, or by a good Subordinate Judge, specially select-
ed for the purpose. This forms the fourth of the above proposals,
and it is anticipated that it is one which will effect much good.
At present the subordinate courts are, it is thought, too little sub-
jected to examination and scrutiny. District Judges, being also
Sessions Judges, are only able to visit them at rare intervals, and
owing to various reasons no inspection of them takes place some-,
times for two or three years together. It is proposed therefore
(section 7 of the Bill) to appoint two officers (either Assistant
Judges or Subordinate Judges), each of whom shall, during the
fair season, be employed in visiting and examining into the work of
the subordinate courts of two districts, and during the rains, when
travellmg is impossible, shall perform the usual duties of an Assist-
ant, or Joint Subordinate Judge in one of such two districts, as may
be required. To carry out this proposal, it wnll be necessary to add
either two Assistant Judges or two Subordinate Judges of the 1st
Class to the existing establishments. The pay of a Third Grade
Assistant Judge is Rs. 600 and of a Third Grade 1st Class Sub-
ordinate eTudge Rs. 500 per month. Assuming tliat Government
find it ex pedient to appoint one Assistant Judge and one Sub-
ordinate Judge, the additional cost will be Rs. 1,100 per month for
twelve mouths in the year, and Rs. 200 per month for travelling
allowances Rs. 100 each for eight mouths in the year, in all Rs. 14,800
per annum. But although the tw^o additional officers, whom it will

be necessary to retain, wnll be entertained on tlie lowest salaries of
their class, Government will not of necessity appoint them to the
duty in question. The best Assistant Judge or First Class Sub-
ordinate Judge available in any grade will be selected for the
purpose, and the vacancies thus created will be filled by the two
additional appointments.
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9. In order further to augment tlie usefulness of the officers

who will be selected for this duty, it is proposed (section 7 of the

Bill) to invest them, if the District Judge so directs, with the

power at present possessed only by the District Judge himself

under section 25 of the Civil Procedure Code, of transferring suits

to their own file, or to other subordinate courts and also to confer

upon them and upon the District Judges a new power of forming
Benches of two or more Judges—in whom they may, if they think

fit, include themselves—for the disposal of important cases (sec-

tions 6 and 7 of the Bill). As a further safeguard against hasty

or illegal decisions, a section has been inserted (section 32) render-

ing Subordinate Judges' unappealable decisions liable to revision

and correction by the superior courts, in the same way that the

decisions of Criminal Courts are revised, and it will be a standing

instruction to the Supervising Assistant or Subordinate Judges to

go carefully through the records of the subordinate courts and
bring to the notice of the District Judge every case in which his

interference appears to them to be called for.

10. A considerable share of the dissatisfaction caused by
the Civil Courts as at present constituted is believed by many to be
attributable to the intricate rules of procedure hj which they are

bound. The Governor in Council thinks therefore that the experi-

ment may be tried of introducing a more simple form of procedure
based, to a great extent, on the local Md,mlatdars' Court Act
(Bombay Act 111. of 1877). In carrying out this idea, it became
necessary to consider whether it would be advisable to limit the
applicability of the new procedure to agriculturists' cases, and to

create special Courts, or to invest the existing Courts with special

jurisdiction, for the trial of such cases. To the creation of a new
class of courts the Governor in Council thinks there are weighty
objections. The salary which could be offered to the Judges would
not be attractive enough to command the services of men of the
same class as tlie present Subordinate Judges, and it seems to the
Governor in Council to be most undesirable to lower the standard
of qualification for admission to the subordinate grades of the judi-

cial office. The establishment of a special Civil Court for the
benefit of one particular class of the community would also form a
precedent of very questionable expediency. On the other hand,
it would be obviously inconvenient for the Subordinate Judges to

have to follow one law of procedure in cases to which the Code of

Civil Procedure applies, another in small-cause-courts' cases, and
a third in agriculturists' cases ; and it would be unreasonable to

require the Judges to apply one law of procedure in a suit if an
agriculturist is a party to it, and quite another law if the parties
are not agriculturists. If, therefore, it be admitted that a simpli-

ficat:o:i of the existing procedure in summary cases is necessary,
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the only course seems to be to make the amended law apply to all

such cases which a Subordinate Judge may have to try, whether
an agriculturist be a party thereto or not. This is therefore the

reason why by the provision of sections 8, 20, 30, and 31 of the

Bill it is purposed to supersede the present small-cause-court

procedure law entirely.

11. With regard to the sixth of the above-mentioned propo-

sals, I am desired to say that the Madras Eeg, IV. of 1816, under
which Village Munsifs are appointed in that Presidency, contains

many provisions which are unsuited to this Presidency and to

this time. The village headmen in this Presidency could not now,
as a general rule, be entrusted with judicial powers. But the

knowledge that such of them as show themselves by superior

education and good character fitted for the oflBce will be invested

with such powers, may in time induce them to qualify themselves,

and there are some on whom a very limited jurisdiction might even

now be conferred with advantage. Here and there, too, a good
district hereditary officer or an In^lmddr or a retired Government
servant may be found to whom similar honorary powers might be

given. Wherever any such jurisdiction existed, it would pro tanto

exclude that of the Subordinate Judge, and so relieve the latter of

a number of petty suits. But to ensure success, the procedure

required of such honorary Village Munsifs ought to be of the

simplest possible character, and the sections in the Bill which deal

with this matter (Nos. 21—28) have been framed with an express

view to this end. And as the appointment of such Munsifs would
be at first purely experimental, the Grovernor in Council is not pre-

pared to recommend that they should have jurisdiction in suits

exceeding Rs. 10 in amount.

12. His Lordship the Secretary of State having signified bis

approval of some attempt being made to introduce Courts of

Concilliation, on the French model, into the Deccan Districts, the

Governor in Council has given this matter his most careful consi-

deration, and the provisions which he is, in consequence, prepared

to support have been embodied in Part VI. of the Bill. The
success of Courts of this class in this country will depend mainly

upon the character and local position of the persons appointed to

be conciliation-judges. It does not seem desirable that the office

of conciliation-judge should be associated with that of an ordinary

civil judge. Such an office might be greatly abused by a judge

anxious to diminish the amount of his judicial work, and there

would be great danger of his contracting a bias during the informal

proceedings before him in his capacity of conciliation-judge which
he would be unable to shake off when he came to try the matter

in dispute judicially. It seems, therefore, necessary that courts of
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conciliation should, with perhaps rare exceptions, be entirely

dissociated from the ordinary courts ; and that the persons to be

appointed conciliation-judges should be specially selected with

reference to their local standing and personal influence with the

people. The Governor in Council proposes, therefore, merely to

take power to appoint such judges wherever it may be found

practicable, and is of opinion that the appointment should be an

honorary one.

13. The above comprise all the new proposals, which the

Governor in Council deems it necessary to submit for the purpose

of ameliorating the civil judicial administration of the four districts

in question. But the Bill contains substantially the same provi-

sions regarding (1) insolvency and (2) inquiries into money-claims

against agriculturists and limitation of their liability for interest

and for ancestral debts, and (3) the sale of land in execution of

decrees as were contained in the draft Bill forwarded with my
predecessor's letter No. 308 of 19th January 1878. Those princi-

ples have, it appears, been virtually approved by their Lordships

the present and the late Secretaries of State, and Lord Cranbrook

in his despatch already adverted to, has desired that the measure

now to be introduced shall be founded upon them.

14. It will be observed, however, that the procedure in

insolvency-cases has been somewhat simplified in the present Bill

(Part V,) and that the Government of Bombay now proposed that

the minimum amount of debt which shall qualify an agriculturist to

be declared an insolvent shall be reduced from Rs. 100 to Rs. 50.

Simultaneously with the introduction of a complete insolvency-

law it appears to the Governor in Council that the agriculturists

to whom it will apply may be exempted from liability to arrest or

imprisonment for debt. This has accordingly been provided for

in section 40; and in sections 57—GO certain new provisions have

been introduced, which it is believed will be found to be peculiarly

suitable to the circumstances of the agricultural class.

15. The sections relating to inquiries into money-claims

against agriculturists have been carefully re-considered with refer-

ence to the correspondence ending with your letter No. 696, dated

27th November last, and the Governor in Council trusts that in the

shape in which they now appear {vide sections 83 and 34, and also

section 3 of the Bill) they will be found less open to the objections

which were entertained to them by the Government of India in

their original form,

16. The Government of Bombay are of opinion that it is

essential to the success of their proposals with regard to courts of

conciliation and Village Munsifs that the court-fees chargeable upon

their proceedings or processes should be either remitted entirely,
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or fixed at very low rates, sufficient only to cover the actual cost

of maintaining these courts. This Grovernment would also gladly
see some reduction allowed in the court-fees leviable in suits of
the nature which it is proposed to empower Subordinate Judges to

try summarily. But it .has not been thought necessary to insert

anything in the Bill on this subject, as the Government of India
have power under the existing law to remit court-fees whenever
they deem fit, and a new Bill relating to court-fees generally is

already, it is believed, under their consideration.

17. With regard to the question of the exclusion of pleaders,

the Governor in Council is clearly of opinion that legal practitioners

should be barred from appearing on behalf of any party before a
Conciliation-Judge or a Village Munsif . But with respect to pro-
ceedings in the ordinary Civil Courts the question is one of some
difficulty, and upon the whole, whilst not prepared to advocate
their absolute exclusion in any case in those Courts, the Governor
in Council has arrived at the conclusion that the experiment may
be tried of disallowing their appearance in cases under Rs. 100 in

amount except with the special permission of the Court, In order,

however, to prevent these provisions with respect to legal practi-

tioners (Part VII. of the Bill) from operating detrimentally in the

case of illiterate parties who have no knowledge of law or of the
ways of the Courts, it is proposed to allow any relative, servant or
dependent of a party to be employed either conjointly with, or in

lieu of such party ; and a suggestion, to which reference is made
by the Deccan Riots Commissioners in para. 130 of their Report,
has been acted upon so far as to empower the Subordinate Judges
to require the Government Pleader to undertake the defence of
the debtor in any case in which the creditor is allowed to appear by
counsel and the debtor is to poor too pay for a similar advantage.

18. The Governor in Council has deemed it desirable to
introduce into the present Bill (Part VII L) the sections relatino-

to Public Notaries, which were suggested in para. 17, clause (3) of
Mr. Ravenscroft's letter to your address, No. 4579, dated 5th
September 1878. In your reply to that letter No. 696, dated 27th
November 1878, para. 12, you pointed out certain objections to
the sections in question, but these have, it is hoped, been obviated
by denominating the officers whom it is proposed to appoint
" Village Registrars" instead of *' Public Notaries," and by placino-
those officers under the orders of the Inspector-General of Reo-is*^

tration, and empowering the latter (section 77) to supervise and
regulate their proceedings and to provide for the custody of their
records. I am to add, in further explanation of the necessity for
these sections, that although section 34, clauses (a) and (b) and
section 58, clause (c) of Act III, of 1877, do already provide for
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inquiry being made by Registering Officers into the fact of the

execution of such instruments as co.me before them and into the

identity of the parties, and to record any payment of consideration

made in their presence in respect of any such instruments, the

class of instruments to which that law applies is a limited one,

whereas the object of this Government's proposal is that every

instrument to which an agriculturist is a party shall fall within

its purview {vide section 72 of the Bill), and that such instruments

shall not be merely registered by the Village Registrars, but shall

also be written by them.

19. The Vlllth Part of the present Bill is based upon sec-

tions 8 to 11 of the Draft Bill for the prevention of frauds sub-

mitted along with the Deccan Riots Commissioners' report (pp. 119

121). It is thought that the necessity which it is thus intended to

throw upon creditors of giving their debtors receipts, or pass-

books or statements of account whenever demanded, on pain of

penalty in case of default, will strengthen the hands of the ryots

and enable them to obtain written evidence of their transactions

with their money-lenders.

20. With reference to the concluding paragraph of your letter,

I am desired to say that the Governor in Council has given his best

consideration to the question of the possibility of superseding the

fixed rates of land-revenue assessment at present in force in the

four districts in question by a scale of rates varying, as suggested

by the Government of India, with the favourableness of the seasons,

the proposal is one which it is anticipated there would be very

great difficulty in adopting, but the Government have the matter

still under their consideration, and should it be found feasible to

recommend any alterations in the existing system of settlement of

the nature suggested, a separate communication will be addressed

to the Government of India on the subject.

I have the honour to be, &c.,

(Signed) J. B. PEILE,

Acting Chief Secretary to Government.
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Table showing the prohablo cost of entertaining twelve addi-

tional Second Class Subordinate Judges. ( Vide para. 6 of the accom-
panying letter).

Salary* of each Subordinate Judge per month Rs. 150

Establishment for ditto :
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to time, by notification in the Bombay Government Gazette, to

extend all or any of its provisions to any other local area within

the said Presidency.

Definitions,
2. In this Act, unless there be some"

thing repugnant in the subject or context :

(1) the word " agriculturist " means a person who earns

^Agriculturists". ^^^^ livelihood wholly or principally by agri-

culture ;

(2) the Avord " money" includes grain

and any other agricultural produce.

(3) the word ** pleader" has the same
meaning as in the Code of Civil Procedure.

3. Clause (1) of section 9 of Bombay
Regulation V. of 1827 is repealed so far as

regards any suit to which section 33 of this

Act applies.

" Money.*'

" Pleader.

tlepeal of Bombay
Regulation V. of 1827,

^>ection 9, Clause 1.

Subordinate Jui^c^s

to exercise the Jurisdic-

tion of Court of Small
Causes in certain cases.

PART IL

Of the Civil Courts.

4. Suboixlinate Judges of tho first and
second classes shall exercise within the limits

of their ordinary local jurisdiction, the jurist-

diction of a Court of Small Causes for the
trial of'

—

{a) suits cognizable by such Courts up to the amounts of five

hundred and one hundred rupees respectively, and

(&) suits between mortgagors and mortgagees for the

foreclosure or redemption of mortagages, or for the

possession or profits of the land mortgaged, where the

mortgagor is an agriculturist, and the value or amount
of the claim does not exceed five hundred or one hundred
rupees, respectively, and

(c) suits by agriculturists for an account as hereinafter

defined without limit as to value or amount.

If the territorial limits of any Court of Small Causes establish-

T^• , 1 X- f ^ „• ed under Act XI. of 18G5 shall be coincident
Distribution of busi- • -i , -n xi i ^ ^• -l c

ness between a Court of <^^ partly comcident, With the local Imnt or

Small Causes and -a the jurisdiction of the Court of a Subordinate
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Subordinate Judge hav- Judge, the District Judge to whom the said

ing co-ordinate jurisdic- courts are Subordinate may from time to time
^^°°'

make such orders as he shall deem fit for

regulating the cognizance of the suits in which the said Courts have

co-ordinate jurisdiction.

Appointment of 5. The Local Government may from time
Village Munsifa. to time

(a) appoint any person to be a Village Munsif, and

(b) cancel any such appointment.

Every Village Munsif so appointed shall be subordinate to the

-. ^ ^ ». . ,. ^. District Judp^e, and, subject to his general
Extentonunsdiction.

, , i Vi ^ t • c -l £
control, shall take cognizance ot suits tor

money lent, or advanced to, or paid for the person sued, or due on

an account stated, or on a written or unwritten engagement to pay

up to the amount of ten rupees within such local limits as shall

from time to time be determined by the Local G-overnment.

6. The District Judge may stay the proceedings in any suit

T\- L . J ^^ or other matter pending before any court

sit witT one"" ov more Subordinate to him, and sit together with the

Subordinate Judges as Judge of the said court, or with the Judge of

a Bench for trial of aaiy the Said court and the Judge of any other
*^^^^-

court subordinate to him, as a bench for tho

disposal of the same. If the members of such bench differ in

opinion, the opinion of the District Judge shall prevail.

7. The Local Government may appoint any Assistant or

Assistant or Subor- Subordinate Judge to inspect and supervise,

dinate Judge may be subject to the Orders of the District Judge,
appointed to inspect every court subordinate to such Judge, and
subordinate courts. every Conciliation-Judge's court within the

local limits of such judge's jurisdiction.

One such Assistant or Subordinate Judge may be appointed

for two or more districts, if the Local Government thinks fit.

Any Assistant or Subordinate Judge so appointed may, if the

District Judge so directs, exercise the powers of a District Judge,

under section 6 of this Act, or under section 25 of the Code of

Civil Procedure.

PART III.

Of Procedure.

Subordinate Judges.

8. Every suit instituted in tho Court of a Subordinate Judge,

Suits to bo com- under section 4 of this Act shall be Commenced
menced by a plaint. by presenting a plaint to the Court, or to
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the Clerk of the Court, if any have been appointed. The plaint

shall contain the following particulars :

—

(a) the name, religion, caste, profession, and place of abode

of the plaintiff and the defendant

;

(b) a plain and concise statement of the circumstances con-

stituting the cause of action, and when and where it arose

;

(c) the amount or other relief claimed, or the nature and

eituation of the property of which, or of the profits of which posses-

sion is sought, as the case may be ;

(d) a list of the documents and of the witnesses, if any, the

plaintiff wishes to adduce, and whether the witnesses are to be sum-

moned to attend, or will be produced at the time and place appointed

for the hearing.

9. If the plaint do not contain the seYeral particulars

hereinbefore required to be specified therein,
Amendment of pla>nt. ^^ -^ -^ contains particulars other than those

specified, or if the statement of particulars be unnecessarily prolix,

or if the amount or value of the claim be undervalued, or the

stamp insufficient, the Court shall, at its discretion, order the

necessary amendment to be made then and there, or within three

days from the date of such order,

10. When the plaint is in due form, the Subordinate Judge
shall require the plaintiff to subscribe and

vorifioVtnd »Sd'' verify it m his presence i. open court in the

manner lollowmg, or to the like effect :

—

** I, A . 1?., the plaintiff, do declare that what is stated in this

plaint is true to the best of my information and belief.'*

The Subordinate Judge shall endorse the plaint to the effect

that it was duly subscribed and verified in bis presence.

If the plaintiff cannot write, the verification may be written

for him in open court, and the Subordinate Judge shall in such
case record that the verification was made in his presence, at the

request of the plaintiff who affixed his mark to his name in token

of the authenticity of the verification.

11. The Subordinate Judge shall reject the plaint if it appear

_ . . . , upon the face of it, or after questioning the
Rejection of the plaint,

plaintiff, or on Summary enquiry, as the

case may be, that—
(a) no cause of action is disclosed ;
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(b) the subject of the plaint is not within the jurisdiction of

the Court;

(c) the suit is barred by any positive rule of law.

The reason of rejection shall be written on the plaint by the

Subordinate Judge with his own hand.

12. If the Subordinate Judge admit the plaint, he shall receive

. and register it and shall appoint a convenient

sion^'of plaint!'''
^^^ and placo for the trial and final disposal

of the case. The day to be fixed shall not be
earlier, except by the consent of both parties, than ten days, nor
except for unavoidable reasons later than fifteen days from the
day when notice of such appointment issues.

Notice shall be given verbally to the plaintiff" to appear with
his documents and witnesses on the day and at the place appointed.

A summons shall at the same time be issued to the defendant.

13. If either party require his witnesses to be summoned to

Attendance of witness. ^PP^^^ ?^ *3^ ^^^ ^?^^^ *^^ P^^^^ appointed,
the bubordmate Judge shall issue sum-
monses for that purpose.

14. If the plaintiff fails to attend with his documents, or omits

c^i* X r T r 1. p to adopt measures to procure the attend-
jljffect of default of Ai,- -i. \t i ->,,,

plaintiff.
^^^^ ^^ ^^^ Witnesses on the day and at the
place appointed, and fails to satisfy the

Court either on such day or within fifteen days afterwards, that he
was prevented from so doing by some unavoidable circumstance,
the Court shall reject the plaint, and may award to the defendant
such compensation as it thinks fit for any expense and loss of time
he may have suffered. Such rejection shall bar a fresh suit.

No suit to be decided 1 5. No Suit shall be heard or determin-
^^^"'"^^-

ed ex parte.

If the defendant fails to attend, the Court sliall adjourn the
hearing and take steps to secure his attendance by the issue (a) of a
fresh summons, or (6) of an order that he be arrested and brought
before the Court.

Upon the defendant's appearance, the case shall proceed.

IG. Upon the day originally appointed, or any day to which
*

Hearing of the case. ^}^ ^^^^ ^^7 ^^ adjourned as aforesaid, the
Court shall proceed to fix such issues as it

may deem proper, to hear the evidence, and to pass judgment and
issue its decree.



118

The proceedings may be, from time to time, adjourned for

sufficient reason.

17. In cases in wliich tlie matter at issue is of smaller

J f
•<! amount or value than ten rupees, it shall be

eqor^ o evi ence.
(discretionary with the Court to take the

depositions of the witnesses in writing or not.

In cases in which the matter at issue is of the amount or

value of ten rupees or upwards, it shall not be necessary to take

down the evidence of the witnesses in writing at length ; but where

the evidence is not so taken, the Subordinate Judge, as the

examination of each witness proceeds, shall make a memorandum
of the substance of what he deposes, and such memorandum shall

be written and signed by the Subordinate Judge with his own
hand, and shall form part of the record.

18. No written statement other than the plaint shall be

received unless required by the Court, or with
Written statements. -^^ permission.

19. After the evidence has been taken, and the parties have

been heard, the Subordinate Judge shall pro-
Judgment, nounce judgment in open court, either at

once or on some early future day.

In any case in which the evidence of the witnesses has been

recorded in writing at length, or in substance by a memorandum
made by the Subordinate Judge, the judgment need not contain

more than the points for determination and the decision there-

upon.

In other cases, the judgment shall also contain the substance

of the evidence, with a concise statement of the case and of the

reasons for the decision.

20. The chapters and sections of the Code of Civil Pro-

cedure hereinafter mentioned extend (so far
Partial application of ^^ ^, ^^^ appHoable and not inconsistent

Code of Civil Proce- .,,ji. a i\t^ a i t i^ ti
^y^^Q With this Act) to bubordinate Judges exer-

cising jurisdiction under section 4 or Part V.

of this Act, that is to say,

—

Preliminary.—Sections 1, 2 and 3.

Chapter I.—Of the jurisdiction of the Courts and res judi-

cata^ except section 11.

Chapter II.—Of the Place of Suing, except section 20, para-

graph 4, and sections 22 to 24 (both inclusive).
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Chapter III.—Of Parties, and tlieir Appearances, Applica-

tions and Acts.

Chapter IV.—Of the Frame of the Suit.

Chapter V.—Of the Institution of Suits. Sections 49, 59 and
(•0 to 63, (both inclusive).

Chapter VI.-—Of the Issue and Service of Summons, except

sections 64 to 71 (both inclusive).

Chapter VIII.—Of Written Statements and Set-off. Section

111, section 112, paragraph 2, sections 113 to 116 (both

inclusive).

Chapter IX.—Of the Examination of the Parties by the

Court.

Chapter X.—Of Discovery and the Admission, &c., of

Documents.

Chapter XIV.—Of the summoning and attendance of Wit-

nesses. Sections 163 to 167 (both inclusive), section 168 (substi-

tuting in the last paragraph *' Subordinate Judge" for " Court

of Small Causes") to 173 (both inclusive), section 174 except the

Explanation, section 175 to 178 (both inclusive).

Chapter XV.—Of the Hearing of the Suit, &c. Sections 179,

180, 181, 186, 187, 188, 190, to 193 (both inclusive).

Chapter XVII.—Of Judgment and Decree. Sections 1 99 to

202 (both inclusive), 205 to 212 (both inclusive), 216 and 217.

Chapter XVIII.—Of Costs. Sections 220, 221 and 222.

Chapter XIX.—Of the Execution of Decrees. Sections 230

to 258 (both inclusive), section 259 (except so far as it relates to

the recovery of wives), 263, 264, 266 to 335 (both inclusive).

Chapter XXL—Of the Death, Marriage, and Insolvency

of Parties.

Chapter XXII.—Of the Withdrawal and Adjustment of suits.

Chapter XXIIL—Of Payment into Court.

Chapter XXIV.—Of requiring Security for Costs.

Chapter XXV.—Of Commissions.

Chapter XXVI.—Suits by Paupers.

Chapter XXVIIL—Suits by Aliens and by and against

Foreign and Native Rulers, except the first paragraph of section433.
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Chapter XXIX.—Suits by and against Corporations and

Companies.

Chapter XXX.—Suits by and against Trustees, Executors
and Administrators.

Chapter XXXI.—Suits by and against Minors and Persons
of unsound mind.

Chapter XXXII.—Suits by and against Military men.

Chapter XXXIII.—Interpleader.

Chapter XXXIV.—Of Arrest and Attachment before judg-

ment. Sections 483 to 490 (both inclusive), and section 491 (so

far as relates to attachments).

Chapter XXXV.—Of Temporary Injunctions, &c. Sections

492 and 494 to 497 (both inclusive).

Chapter XXXVII.—Reference to Arbitration.

Chapter XLVII.—Of Review of Judgment.

Chapter XLIX.—Miscellaneous. Sections 640, 641, 642, 643

645, 647, 648 (so far as relates to attachments), and 651.

Except as is in this Act otherwise specially provided, the

provisions of the said Code or of any other enactment now in force

for regulating the procedure of civil courts, shall not apply to the

proceedings of Subordinate Judges under the said section or Part

of this Act.

Village Munsifs.

21. Every suit before a Village Munsif shall be instituted by
presenting a plaint to such Munsif signed or

Suits before Village attested by the mark of the plaintiff, and
MuDsifs to be com-

i.
• • i.i l- ^ -u j •

menced by a plaint. contammg the particulars prescribed in sec-

tion 8 of this Act.

22. Upon receipt of any such plaint, the Village Munsif shall,

by verbal summons through the village

of ^lli^t^^
°'' '"''''''^*'

officers, or in such other manner as he deems
fit, require the defendant to appear before

him in person within two days or such longer period as he shall

deem reasonable.

The Village Munsif may from time to time extend the period

for the defendant's appearance if the defendant is absent from the

local limits of his jurisdiction, or for any other suflficient reason.
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If the defendant fails without reasonable cause to attend, the

Village Munsif may adjourn the hearing and secure his attendance

either by the issue of a written summons, or by an order that he

be arrested and brought before him.

Notice shall be given verbally, or, if in any rule made under

section 85, the Local Government shall so direct, in writing, to the

plaintiff to appear on the day appointed for the defendant's appear-

ance.

23. Upon the day originally fixed, or any day to which the

case may be adjourned as aforesaid, the Vil-

Plaint to be explained l^ge Munsif shall explain the nature of the

to the defendant. plaint to the defendant in the presence of the

plaintiff.

24. If the defendant shall object to the claim the Village

Munsif shall proceed, either immediately or on
If defendant objects ^qj^q other day as soon after as the business

he held*^

^^^ mquiiy o
j^gf^^.g ]^[^-^ ^j^j permit, to inquire into the

truth of the claim and of the defendant's

objection thereto respectively.

If the parties are willing to dispense with the examination of

Decision may In car-
^^tnesses, the Village Munsif shall give his

tain cases be given with- decision Oil consideration of the statements or

out examination of wit- the parties and of any documents which they
^^^^^' may produce for his perusal ; or if either party

shall consent in writing to let the case be settled by the evidence

of the other on oath or solemn affirmation in any form common
amongst, or held binding by, persons of the race or persuasion to

which such other party belongs, and not repugnant to justice or

decency, and not purporting to affect any third person, the Village

Munsif may, if he thinks fit, tender such oath or affirmation to such

other party, and if he agrees in writing to make the same shall

give his decision in accordance with the evidence which the said

party shall give on such oath or affirmation.

25. The Village Munsif shall receive such evidence as may
„ . . , . be tendered by the parties, and for this pur-
Examination of wit- i n i ±

j^ggggg
posc shaU liave power to summon any person

residing within the local limits of his juris-

diction or within a distance of ten miles from the place where he

holds his court, to give evidence or to produce an}- document in

bis possession or power. The depositions of the witnesses may be

taken in writing or not, as the Village Munsif shall iu each case

think fit.

B 862—16
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Any witness duly summoned by the Village Munsif who shall

refuse to attend, or attending shall refuse to
Punisliinent of recus- -i •.

i. r • i.

ant witnesses.
answer, and any witness or party refusmg to

produce any document required, may be fined

by the Village Munsif a sum not exceeding one rupee, or may at

the instance of such Village Munsif, be proceeded against by a
Subordinate Judge under section 174 of the Code of Civil Proce-
dure.

Any fine inflicted by a Village Munsif under this section may
be recovered by the Collector under the law for the time being in

force for the recovery of arrears of land revenue.

26. When the parties have been heard, and the evidence, if

r^ , , c T^ any, on both sides taken and considered, the
t/ontents of Decree. -xr'Si tit •£ i ^^ t - j i-i

Village Munsif shall pass his decree, which
shall be written and signed by himself, and shall bear date the
day on which it is passed, and shall contain the number of the
suit and the names of the parties, and shall specify clearly the
amount awarded, or other determination of the suit.

27. In every such decree the Village Munsif shall also spe-

cify such period, not exceeding six months,

Mun^if's decrees.
^ ^^^ ^^ ^® ^^'^^^^ deem fit to allow for the satisfac-

tion of the same by the parties amongst
themselves.

If at any time within one month after the expiry of the period
so fixed, the judgment-creditor shall prove to the satisfaction of

the Village Munsif that the decree has not been satisfied, or has
not been fully satisfied, the Village Munsif shall forward a certified

copy of the said decree to the Court of the Subordinate Judge
having jurisdiction in the place where the judgment-debtor resides,

together with a certificate setting forth the extent, if any, to which
satisfaction of the said decree has been obtained.

The Court to which a decree is so sent shall deal with it as
it would deal with a decree sent to it for execution under section

224 of the Code of Civil Procedure.

28. Every Village Munsif shall keep a register in which he
r, , shall from time to time enter with his own
Kecorci. Ill r T • •

nana the names or the parties in every case
which comes before him, the dates of all their appearances, the
names of the witnesses examined for either party and, when
their depositions are not taken in writing, the substance of their

evidence, and a concise statement of the points at issue, and of

the reasons for the decisiou.
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General Provisions,

29. Whenever under any provision of tliis Act, the jurisdic-

tion or procedure of a court, or the nature of

Court of first instance its decision depends upon any party to a suit

to determine, when q^, application being an agriculturist, it shall
necessary, whether ^ ^ ^ ^ .^ ^^^^^ ^^^^^ ^^.^ ^^
party IS an agncultur- ^^

\. . . . ,
^ ^ , . j i .

igt^ application is brought to ascertain and deter-

mine whether such party is an agriculturist.

The decision of any court of first instance that a party is or

is not an agriculturist shall be final.

30. No appeal shall lie from any decision or order of a

Village Munsif or Subordinate Judge or of a
No appeal m cases

])ig^^j4ct Jud2:e, or Assistant Jud^e in exercise
tried under this Act. _ . . ^.,. » i i ?i • a ^

or any jurisdiction conrerred by this Act.

31. If before or on the hearing of any suit or other matter

by any such Munsif or Judge any question of
Reference of questions, j^^ ^^ ^^^^^^ having the force of law Or the

construction of a document, which construction may affect the

merits, arises on which the Court entertains reasonable doubt, the

Court may draw up a statement of the facts of the case and the

point on which doubt is entertained, and refer such statement,

with its own opinion on the point, for the decision of the District

Judge, or, if the District Judge be dealing with the case, of the

High Court. Pending the receipt of a decision upon such reference,

the proceedings shall be stayed.

32. The District Judge may call for and examine the

^- . . record of any suit or other matter tried under

this Act for the purpose of satisfying himself

of the legality or propriety of any decree or order passed, and as

to the regularity of the proceedings, and may pass such order

thereon as be thinks fit.

The Assistant or Subordinate Judge appointed under section 7

may similarly call for and examine the record of any such case,

and if he see cause therefor, may refer the same, with his remarks,

for the orders of the District Judge :

Provided that no decision or order shall be reversed or altered

for any error or defect, or otherwise unless a failure of justice

shall be deemed to have taken place :

Provided also that nothing herein contained shall authorize

the reversal of the decision of any court of first instance that any

person is, or is not, an agriculturist.
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PART IV.

Of Suits and other Proceedings to which Agriculturists

ARE Parties.

33. If in any suit brought for the recovery of money alleged

to be payable on account of money lent or

Actual amount of advanced to, or paid for the defendant, or on
money lent, &c., to be ^^ accouut Stated, Or on a written or unwrit-
ascertained when the , j. r tV ^^ ^^^t-:,^^ ^».

debtor is an agricultar- ten engagement, or for the redemption or

ist. foreclosure of a mortgage, or lor the posses-

sion or profits of mortgaged land, the defend-

ant, or anyone of the defendants, not being a surety merely of the

actual debtor, or the mortgagor, or any one of the mortgagors as

the case maybe, is an agriculturist, the Court shall ascertain the

actual amount of money lent, advanced, paid or due. For this

purpose the Court shall, irrespectively of the provisions of the

Indian Evidence Act,

—

(a) inquire into the origin of the debt, and the nature of

each subsequent transaction, if any, in respect thereof;

(h) if any written acknowledgment of debt is relied on by

the plaintilf, ascertain whether the whole of the amount
therein named was advanced to the debtor.

The Court shall further enquire into the history and merits

of the case, with the view of ascertaining whether there is any

defence to the suit on the ground of fraud, mistake, accidents,

undue influence or otherwise,

34. If in any such suit a doubt arises as to the actual nature

and extent of the transactions between the
If not ascertainable,

^rties, the following shall be relevant facts,
may be iixed equitably. S .

• ,

that IS to say

—

(a) the means and position of the lender at the time the

debt was incurred

;

[b) the means ^,nd position of the borrower at such time

;

((.) the state of the borrower's credit at such time, and the

prospect at such time of his repaying a loan of the

alleged amount

;

{(l) the circumstances under which the money was bor-

rowed ; and

(e) the requirements of a person in the borrower's station of

life under such circumstances.



35. The Court may of its own motion, and if both parties

so desire shall, refer the question of the sum
Reference to arbitra-

^ ^^ allowed on account of the principal of
tion in certain cases.

^ t , . , i •, •

the debt to arbitration.

When any such reference is made by desire of the parties,

nomination of the arbitrators shall be made in accordance with

section 507 of the Code of Civil Procedure. When the reference

is made of its own motion by the Court, it shall appoint three

arbitrators, who shall be residents of the same village, town or

city in which the debtor and creditor reside, if they both reside

in the same village, town or city, and if, in the opinion of the

Court, fit and proper persons can be thus obtained.

The provisions of sections 508 to 521 (both inclusive) of the

Code of Civil Procedure shall apply to every reference to arbitra-

tion under this section.

36. The interest, if any, to be awarded upon any sum

Reasonable interest to ascertained to have been actually lent or

be allowed, aw^arded as aforesaid, shall be

—

(a) the rate, if any, agreed upon between the parties, unless

such rate be deemed by the Court to be unreasonable; or

(6) if such rate be deemed by the Court unreasonable or if

no rate was agreed upon, such rate as the Court deems
reasonable :

Provided always that—
(a) all payments already made by or on behalf of the debtor

to the creditor, and all profits of any
but payments, &c.,

j^ii^j whatever enjoyed or realized

deducted
^^ ^ ^

^J ^^6 creditor in satisfaction of the

debt shall be brought to account,

and credited, as far as they go, in cancelment first of the

interest, if any, due at the rate allowed by the Court at

the time or times at which such payments w^ere made or

such profits enjoyed or realized, and next in reduction

of the principal amount of the debt

;

(b) if the agreement between

..Weitrgreetelt s^ *!>« P-'tics expressly BO provides, no

provides; interest shall be allowed;

and compound inter- (^) compound interest shall not,

est not to be allowed ; in case, be allowed.

(d) the amount of interest received or to be received by the

the creditor shall not in any case
and aggregate amount gxcecd, in the aggregate, the

of interest not to exceed x c ii • • i j \ a.

the principal

;

amount of the principal debt

;
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(e) if the debt, or any portion thereof, was not contracted
by the person from whom the cre-

and in the case of ditor seeks to obtain recovery, bat by
ancestral debts interest g^^^ person's father or Other ances-
to be disallowed or . .f .^ i n t ,-i t

limited. tor, the said person shall be called

upon to state whether he is willing
to accept the full responsibility for such debt, or for such
portion thereof; and if he accepts such responsibility,

shall be held liable for the fall amount payable on account
of such debtorofsuch portion thereof, subject to the other
provisions of this Act, or of any law for the time being
in force relating to liability for ancestral debts ; but if he
declines to accept such responsibility, shall be held liable

only for the principal amount of such debt, or of such
portion thereof, with interest up to the date of the death
of the person who incurred such debt or such portion
thereof if such person was related to him in the first

degree, and otherwise only for the principal amount of
such debt or of such portion thereof.

37. It shall be competent to any agriculturist at any time to

sue for an account of monies respectively lent
Agriculturist debtors or advanced to or paid for him by a creditor

S ZtilZe^^'tl T'^
P'^id by him to such creditor, and for a

amount of their debts. decree determinative of the amount, if any,

still payable by him to such creditor.

When any such suit is brought, the amount payable by the

Amount of debts in
pl^intiff shall be determined under the same

Buch cases to be deter- rules as would be applicable, if the creditor
mined according to fore- sued for recovery of the debt; and the provi-
going provisions. ^^^^^ ^f Chapter XXIII. of the Code of Civil

Procedure relating to payment into Court shall be applicable as if

the plaintiff were a defendant in a suit to recover the debt, and the
defendant the plaintiff in such suit.

In any decree passed under this section,
Decree may provide the Court may order that the amount due

for^payment by iustal- g^^^^ ^^ ^^^^ ^^ instalments with or without
interest.

The plaintiff may pay the amount of the decree, or the amount
of each instalment fixed by the decree as it

Execution of decrees f^^g ^^^ ^^^^ Court, in default whereof exe^
under this section. ,

.

c ,^ i i e i i -

1

cution ot the decree may be enrorced by the

defendant in the same manner as if he had obtained the decree in

a suit to recover the debt.
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38. At any time after a decree has been passed under wliich.

any money is recoverable from an agriculturist
Part payment and ^-^^ q^^^^^ whether in the course of

execution of the said decree or otherwise

—

(a) direct the payment of a portion of the amount decreed, and
after satisfying itself as to the means ofthe debtor and other claims

upon him, if any, and of his inability to pay the balance grant him
a discharge from such balance ; or

(b) if the debtor's liabilities amount to Es. 50 direct proceedings

to be taken with respect to him as if he had applied to be declared

insolvent under Part Y. of this Act.

39. The Court may, at any time, direct that the amount of

any such decree or such portion of the same

mentJ"'^''*'
^^ ''''^^^'

^^' ^^o^^said, shall be paid by instalments

with or without interest.

The Court may, when such instalments do not extend over a

period longer than seven years, direct that they, or any of them,

all be recovered by the Collector as a revenue demand and paid

to the decree-holder.

40. Except as provided in section 60 of

metX'dTbtroEd: tWs Act, no agriculturist shall be arrested

or imprisoned on account of debt.

41. No agriculturist's land shall be attached or sold in

execution of any decree or order unless it has

Land exempted from been specificaly pledged as security for the

attachment and sale un- re-payment of the debt to which such decree
less specifically pledged, or order relates, and the mortgage lien still

subsists.

42. If, upon application being made for the execution of a

Ancestral debt. decree for the payment of money against an
agriculturist, it appears that the person

against whom execution is sought is not the person made liable by
the decree for the amount thereof, but the heir of such person,

the amount recoverable under the decree shall be determined by
the Court in accordance with the provisions of clause (e) of section

36 of this Act.
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PART V.

Or LnSOLVENCY.

Chapter XX. of the 43^ Nothing in Chapter XX. of the

ncirto apply'to'agricd! <^o^^ ^f Civil Procedure shall apply to any

turists. judgment-debtor who is an agriculturist.

44. Any agriculturist who is in debt and whose debts

amount to fifty rupees or upwards, and any
Power to apply to bo creditor who claims a sum of not less than

declared an insolvent.
j^f^y rupees from any agriculturist, and any

two or more creditors who claim an aggre-

gate sum of not less than the said amount from any agriculturist,

may apply in writing to the Court of the Subordinate Judge of

lowest grade having jurisdiction in the place in which such agri-

culturist resides, to declare such asrriculturist an insolvent.*&'

Every such application shall be subscribed in the manner
prescribed in section 10.

Contents of appHca- 45. If such application is made by the
tion by debtor. debtor, it shall set forth

—

(a) the amount and particulars of all pecuniary claims

against him

;

(b) the names and residences of his creditors, so far as they
are known to, or can be ascertained by him

;

(c) the amount, kind and particulars of his property, and
the value of any such property not consisting of money

;

(d) the place or places in which such property is to be
found ; and

(e) his willingness to put at the disposal of the Court all

such portion thereof as is by law liable for debt.

Contents of applica- 46. If such application is made by a
tion by creditor. creditor or Creditors, it shall set forth

—

{a) the name and residence of the alleged debtor

;

(/>) the amount and particulars of his or their claims against

the alleged debtor

;

{1^} the name and residence of any other persons to whom the
alleged debtor is believed to be indebted ; and
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(i) the grounds on "uOiich it is sougbt to have the alleged

debtor declared an insolvent,

47 When the application is made by the debtor, the Court
shall cause a copy thereof, together with a

Notice to issue on j^otice of the time and place at which it will
debtor's application.

^^ ^^^^^^ ,^ be stuck up in court, and to be

served on each creditor named therein,

48. If upon perusal of an application made by a creditor or

creditors, and after such examination of the
Creditor's application applicant or of any of the applicants, as the

how to be dealt with.
^ ^^^^^ ^^^^^^ ^^^ ^^^ ^^^^^^ ^^^^^^ ^^^^ ^^^^^ .^

not sufficient primafacie reason to believe that the alleged debtor is

in insolvent circumstances, it may reject the application.

If the Court deems that there is such reason, it shall fix a day
for the alleged debtor to produce a statement, verified in the manner
prescribed in section 10 of this Act, setting forth the particulars

specified in clauses (a), (6), (c), a,nd(d) of section 45, and to show
cause why he should not be declared an insolvents, and shall cause
n copy of the application, vs^ith a notice in writing of the time and
place at which such cause is to be shown, to be served on the said

debtor.

49. In the case contemplated by section 45 or by section 46,
the Court may, by proclamation or other-

General invitation to ^ige^ as it thinks fit, publicly invite the
other claimaats. ,i i A i r» nappearance on the day fixed of all persons
having claims against the debtor.

50. If at any time after an application has been made, the
Court is satisfied that the debtor has already

Attachment in cei tain removed, concealed , or destroyed, or is about to
^^^^^'

remove, conceal, or destroy any books, papers
or property'-, with the intent to avoid examination in respect of his
affairs or otherwise to delay or embarrass the insolvency proceed-
ings, the Court may, by vsrarrant, cause any books, papers, or pro-
perty in the possession of such debtor to be attached and to be
safely kept so long as the Court directs,

51. On the day fixed for hearing the application, the Court
shall examine the alleged debtor, in the pre-

herri^^*^''"'
""^ ^''*' ^^^^? of such of the creditors as appear, as^^"^^"

to his circumstances and present or future
means of payment and shall liear any creditors opposing the appli-
cation.

b8C2— 17
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52. If tlie Court is satisfied that the debtor's liabilities

amount to Rs. 50 or upwards, and that he is

Declaration of insol- j^ insolvent circumstances, it shall declare
^^ncy.

]^jj^-^ to be an insolvent.

53. Upon such declaration of insolvency, the Court shall

proceed, upon such day as it may fix, to hear
Inquiry into debts such evidence as the alleged creditors may

and assets. produce regarding the amount and particulars

of tlieir respective claims, and any reply and evidence which the

insolvent may offer in opposition thereto, and to ascertain the

available assets of the insolvent.

The Court shall determine, in accordance with sections 33 to

36 (both inclusive), the amount of the insolvent's several debts,

and shall frame a schedule specifying such debts, the names of the

persons to whom they are due, and the order in which they are

payable and also the available assets of the insolvent.

A copy of such schedule shall be stuck up in the court-house.

54. Any person claiming to be a creditor of the insolvent

, , , , , who has not appeared durino: the previous
Amendment of schedule. ,.

-i.!
• 1.1/ -iproceedings may, within one month trom the

publication of the schedule, apply to the Court for the amendment
of the schedule by the insertion of his name and claim therein. If

the Court is satisfied that he was prevented by unavoidable causes

from previously appearing, it shall hear any evidence the applicant

may produce and the defence of the insolvent, and then comply
with or reject the application.

Any creditor mentioned in the schedule may, within one
month from the publication thereof, apply to the Court for an

order altering the schedule so far as regards the amount, nature

particulars or precedence of his own debt or that of another creditor

or striking out the name of another creditor. The Court after

hearing the insolvent and any other creditors concerned, shall com-
ply with or reject the application.

Any creditor mentioned in the schedule may, within one
month from the publication thereof, apply to the Court for the

addition to the schedule of any available assets mentioned therein,

and the Court, after hearing the applicant and the insolvent and
any other parties concerned, shall comply with or reject the

application. The Court may, at any time, of its own motion or on
the application of the insolvent, so amend the schedule.
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55. The Court may, at any time, annul any transfer of the

insolvent's property, or of any part thereof,
rau lien rans eis.

Tj^rj^ich shall be shown to have been made by
the insolvent with intent to defraud his creditors or to give an
unfair preference to an}'- of them, and may direct that the property

so transferred shall ba entered in the schedule as available assets

and dealt with accordingl}^

_. ... , , ,, 56. Upon the final settlement of the
Liquidation of debts. iji a j \ i. j i.ii n j_iii^ schedule or debts and assets the Court shall

proceed

—

(a) to pay debts, fines, and penalties (if any) due by the

insolvent to Government

;

(b) to pay such costs of the insolvency proceedings as may be

due under any rule made by the Local Government under section

85 of this Act

;

(c) to distribute the balance of available assets among the
scheduled creditors rateably according to the amount of their

respective debts, or according to any order or preference fixed

in the schedule.

57. In order to make the payments specified in section 56,

Conversion of move- the Court may convert into money such por-

able property into tion of the available moveable property otli^r

money. than money as it thinks fit.

58. In order to make the distribution required by clause (c)

Specific properties of the said sectiwi, the Court may, in its

may be assigned to par- discretion, assign specific properties at such
ticular creditors, respective valuations as it deems equitable,.

to individual creditors, in lieu of converting the same into money ..

The Court may likewise direct payment to- be made by

or their annual pro- the insolvent by instalments out of the
ceeds devoted to pay- annual proceeds of specific properties,
ment of insolvents' iu lieu of SO assi^uino: Or couvertiuof the
liabilities.

same.

Powers of court if 59. If the debts cannot be fully liquidated
assets insufficient, in manner hereinbefore provided, the Court

may—

-

(a) direct that the balance be paid by the insolvent by iu,-

stalments out of the annual proceeds of his immoveable proper-
ty ; or

(b) direct that a portion of such balance be so paid and grant
the insolvent an absolute discharge as to the remainder ; or

(c) grant the insolvent an absolute discharge as to the whole
of such balance.
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60. When the instalments fixed under section 58 or 59 do
not extend over a period longer than seven

Kecoveiy of instal-
years, the Court may direct that they, or any

^^" ^*

o-f them, shall be recovered by the Collector

as a revenue demand be levied and paid to the creditor.

Until such instalments have been paid

—

(a) the property shall not be transferable by the insolvent or

his heirs ; and

(
h) the insolvent or his heirs shall not receive a final discharge

with respect to any balance of such instalments ;

(c) the insolvent or his heirs shall be liable to be arrested

and imprisoned in the civil jail for a term which may extend to

one year, in the event of their fraudulently neglecting or refusing

to cultivate or let for hire or cultivation, as the case may be, any

or all of the said property :

Provided that the insolvent or his heirs may, at any time, pay

up the full amount of asy instalments due, and shall thereupors

receive a final discharge.

(31. If at any time previous to the grant of a final

Procedm-e in cases of discharge, it is shown to the satisfa-ction of

fraud. tlie Court that in the course of the insol-

vency proceedings

—

(a) the debtor has wilfully made any false statement as to the

debts due by him, or as to the property belonging to him, whether
in possession or expectancy or held for him in trust, or ha& fraudu-

lently concealed or removed any property ; or

(6) a creditor has wilfully made any false statement as to the

amount, particulars or pi'ecedence of bis claim, whether such

statement affect the debtor or other creditors ; or

(c) either debtor or creditor has concealed any fact material

to the issue, or committed any other act of bad faith regarding the

matter in issue

;

the Court may send the offender to a Magistrate to be dealt

with according to law.

PART VI.

Or Conciliation-Judges.

Appointment of Cou- 62. The Local Government may, from.
Cjliation-Jxidges. time to timCj

—
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(a) appoint any person to be a Conciliation-Judge, and

(h) cancel any sucli appointment.

Every Conciliation-Judge so appointed shall exercise his

functions under this Act, at such place and in respect of matters
affecting agriculturists residing within such local limits as the
Local Government shall, from time to time, determine.

63. When any dispute arises between two or more parties

Disputes may be One of whom is an agriculturist as to any
brought before Concil- matter within the cognizance of a Civil Court,
lation-Judges. qj, when any decree to which an agriculturist

is a party passed before the date when this Act comes into force

has remained unexecuted, (1) any party to such dispute or decree
may apply to the Conciliation-Judge having jurisdiction in the
place where the said agriculturist resides, or (2) both or all the
parties may jointly so apply.

64. If the application be made by one of the parties only.

Procedure thereupon. *^^ Conciliation-Judge shall take down, or
cause to be taken down in writing a general

statement of the applicant's contention, and shall thereupon by
summons, or by such other means as he deems fit, invite the per-
son against whom such application is made to attend before him
upon a day to be fixed for this jDurpose, on which day he shall

direct the applicant to be also present.

If the said person fails to appear on the day first

Day for attendance ^xed, the Conciliation-Judge may, if he
may be, from time to thinks fit, from time to time, extend the period
time, postponed. for his appearance.

65. Whenever all the parties are present, the Conciliation-

When all parties ap- Judge shall call upon each in turn to explain

pear,Conciliation-Judge his contention regarding the matter in dispute
to endeavour to recon- or the claim under the decree and shall use
^^ ® ^^'

his best endeavours to induce them to agree

to an amicable settlement or to submit the question at issue

between them to arbitration.

66. The Conciliation-Judge shall hear the statement of any

Conciliation-Judge to
witness and peruse any book of account or

hear statements of wit- Other document produced by the parties

;

nesses, &c. and if any party or witness shall consent in

writing to affirm any statement upon oath or solemn affirmation
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in any form not repugnant to justice or decency and not purport-

ing to affect any third person, shall arrange for such oath or

solemn affirmation being duly taken in the presence of all the

parties.

Q"?, If on the day on which the case is first heard by the

Conciliation-Judge, or on any subsequent day

cwT'^''''^
°'' ''°''"

*^ ^^^'^^ ^^ ^^^ adjourn the hearing, the

joarties shall agree to terms for the settlement

of the matter in dispute, the said terms shall be forthwith embo-
died in a decision, or in an agreement for reference to arbitration,

or in ardzndma, as the case may require, which shall be read and

explained to the parties and shall be signed or attested by the

marks of the Conciliation-Judge and of the parties, or their repre-

sentatives respectively.

68. When a decision has been so framed and signed or at-

Decision duly sigaed tested, the Conciliation-Judge shall forward

or attested to be for- the same in original to the Court of the

warded to Civil Court, Subordinate Judge of lowest grade having
^^^ jurisdiction in the place where the agricul-

turist who is a party thereto resides.

The Court which receives the decision shall order it to be filed,

to be filed in the Civil and it shall then take effect as if it were a

Court and given effect decree of the Said court passed on the day
to aa a decree. qu which it is Ordered to be filed and from

which no appeal lies.

G9. If the person against whom any application is made

Certificate to be given before a Conciliation-Judge cannot be found,

to applicant if concilia- or if lie refuses or neglects, after such period
tion fails. as the ConciHation-Judge thinks reasonable

shall have been allowed for his appearance, to appear before the

Conciliation-Judge, or if he appears, but the attempt to reconcile

the parties or to induce them to resort to arbitration fails, the

Conciliation-Judge shall on demand give to the applicant, or, in

the case of a joint application, to either applicant, a certificate under

his signature to that effect.

No suit and no application for execution shall be entertained

Suit, &c., not to be in any Civil Court in respect of any matter or

entertained by Civil decree which ought under the foregoing
Court unless such cer- provisions to have been brought before a
tificate is produced.

Conciliation-Judge, unless the plaintiff or

applicant first produces a certificate as aforesaid.
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PART VII.

Of Pleaders.

70. No Pleader shall be permitted to appear on belialf of any

-P,, , ^ , , , , party to a case before a Yillaffe Munsif or a
Pleaders to be excluded. Ji-Vi.- ti • -iibonciiiation.Judge, or m any case cognizable
by a Subordinate Judge under section 4 of this Act, in -which the
value or amount of the claim does not exceed one hundred rupees :

Provided that

—

(a) any party to any such case may be permitted on reasonable
cause being shown to the satisfaction of the Conciliation-Judge,
Munsif or Subordinate Judge to employ any relative, servant or
dependant, who is not, and has not previously been a pleader, or a
mukhty^r or law-agent, to appear either conjointly with or in lieu

of such party

;

(6) a Subordinate Judge may admit a pleader to appear before
himself for any party in any such case as aforesaid in which for

special reasons, which he shall record at the time in writing, he
deems it desirable that the party should have such assistance

;

(c) in any case in which a creditor is so permitted to appoint

Appointmentof coun- a pleader to appear on his behalf, and the
sel for debtor in certain Subordinate Judge is of opinion that the
^^^^^- debtor is not in such pecuniary circumstances
as to admit of his obtaining similar counsel, the Subordinate
Judge may, with the consent of the debtor, direct the Government
Pleader, or some other competent person, to undertake his defence.

If in the case provided for in clause (a) of this section a relative,

servant or dependant appears in lieu of a party, he shall be
furnished by him with a muTihtydrndma defining the extent to

which he is empowered to act.

PART VIII.

Registration by Village Registrars.

71. The Local Government may appoint such persons as it

Appointment of Vil- thinks proper, whether public officers or not,

lage Registrars. to be Village Registrars,

Each such person shall be Village Registrar for Buch local area
as the Local Government shall prescribe.
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The Local Government may appoint any person by name or in

virtue of his office to exercise all or any of the powers conferred

on it by this section.

72. No instrument executed after the passing of this Act, to

Instruments to which
^^^c^.^^ agriculturist residing in any place

agriculturist is a party 1^1 which this Act IS m force IS a party, shall

not to be deemed valid be received in any Court of Justice, or by any
unless executed before persou having by law or consent of parties
a V age egis rar.

authority to receive evidence, as creating,

modifying, transferring, or extinguishing, or purporting to create,

modify, transfer, or extinguish any right or obligation ;

or as evidence in any civil proceeding
;

or shall be acted upon in any such Court, or by any such
person as aforesaid, or by any public officer,

unless such instrument is written by, or under the superinten-

dence of, and is attested by, a Village Registrar.

73. When any persons, one or more of whom is an agricul-

Such instruments to t^^jf'
^^^^^^ ^^^ execute any instrument they

be written by or under shall present themselves before the Village

the superintendence of Regitsrar appointed bythe Local Government
a ViDage Registrar and for the area in which the said agriculturist or
executed in his presence.

^^^ ^^^ ^f ^^^ ^^-^ agriculturists resides,

who after satisfying himself in such manner as he deems fit as to

the identity of the parties, and receiving from them the prescribed

fee, and the stamp, if any, which may be necessary, shall write the

instrument, or cause the same to be written under his superinten-

dence, and require the parties to execute it in his presence.

Every instrument so written and executed shall be attested by
the Village Registrar, and also, if any of the

.

Attestation of such
parties thereto is unable to read and write, by

instruments. f j^ i i •-
*'

two respectable witnesses.

74. Every Village Registrar shall keep a register of instru-

ments executed before him in such form as
Regi8tratiV)n of i°- shall from time to be prescribed by the In-

Reffistrurs
^ ^

^^^ spector-General of Registration under section

77 of this Act.

As soon as any instrument has been completely executed before

a Village Registrar, he shall make, or cause a copy ofittobe made,
in his register. He shall deliver the original instrument to the

party entitled to the custody of the same, and a certified copy

thereof to the other party, or to each of the other parties, if there

be more than one.



137

Previous to delivery the original instrument and each such copy-
shall be endorsed under the Village Registrar's signature with the
date of registration, the name and residence of the Village Regis-
trar and the volume and page of the Register in which the
instrument has been registered.

Consideration to be , ^^' , ^^ ^^^^y instrument written by or

fully stated in every wnder the supermtendence of the Village
instrument executed be- Registrar, the amount and nature of the
fore a Village Registrar, consideration shall be fully stated.

The Village Registrar shall also endorse the instrument with a
note, under his signature, recording whether or not the transfer
of the consideration stated therein, or of any part thereof, took
place in his presence.

If the instrument is to be executed in supersession, or partly in
supersession of a previous instrument, such instrument shall be
produced before the Village Reg^istrar and shall be fully described
in the instruments to be executed, and shall be marked by the
Village Registrar under his signature for identification.

76. Every instrument executed and registered in accordance

Registration under Y^^^'
the foregoing provisious shall be

this Act to he deemed deemed to have been duly registered under
equivalent to rcgisti-a^ the provisions of the Indian Registration Act,
tiou^ under the Indian ]877; and no instrument which ought to have
Registration Act, 1877, ^^^^ executed before a Village Registrar but
has been otherwise executed, shall be registered by any officer

acting under the said Act, or in any public office, or shall be
authenticated by any public officer.

77. The Inspector-General appointed under the said Act shall

exercise, by himself and through his subor-
Village Registrars to dinates, a general superintendence over all

t^l'ZTc.^ tf Village Registrars and shall have power from

Registration. time to time to make rules consistent with
this Act for regulating their proceedings and

for providing for the custody of their records.

78. Any person who, not being a Village Registrar, writes

otherwise than by direction and under the

bein'^'^fvilLCTe^is-
superiut<^ndcnce of a Village Registrar, any

trar writes any insh-u" instruinont which this Act requires to be
ment. executed before a Village Registrar, shall be

punished for each such offence, on conviction

before a Magistrate, with tine which may extend to one hundred
rupees.

B 8G2—18
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19, No mortgage, lien or charge of or upon any land belonging

to an agriculturist sball be valid unless
Mortgages, &c., to be --^ -g cheated by an instrument in writing

Ind'le°gistered"'''^'
^"^

signed by tbe person creating sucb mortgage,

lien or cbarge.

80. Nothing in this Act shall be deemed to require any instru-

Exemption of instra- ^^^^ ^^ which the Government or any officer

ments to wliich Govern- of Government m his ofhcial capacity is a

ment or any officer of party to be executed before a Yillage Regis-
Qovemment is a party, ^rar

PART VIII.

Of Receipts and Statements of Account.

81. Every agriculturist who makes any payment of money in

liquidation of debt shall be entitled to receive

en^tlerto'Wten r^ ^^ *^^ ^ime of such payment a written receipt

ceipts, from the person to whom such payment is

made.

If such payment is made under any instrument written, under
section 73 of this Act, by a Village Registrar, the said receipt shall,

if the agriculturist so require, be endorsed on the copy of the
said instrument furnished to him under section 74 of this Act.

82. Any agriculturist by whom any money is due under any
, , , instrument shall be entitled to receive from

and to own annual ., i • • i i •

statement of account. ^"6 person claiming under such instrument,
within one month after the date on which by

local custom annual accounts are balanced, a statement of his

account up to that date.

The Local Government may, by notification in the Bomhay
Government Gazette, declare what date shall iu any district or
portion of a district be taken to be the date on which annual
accounts are balanced for the purpose of this section.

83. Any agriculturist in whose name an account is kept by
any trader or money-lender shall be entitled to

account made u^ from
^eceive from such trader or money-lender, on

time to time in a pass- demand, a pass-book, and to require from
took. time to time that his account up to date be

written therein and attested by the signature
or mark of the said trader or money-lender.



139

An entry so made in any such pass-book of any payment made
to the trader or money-lender shall be deemed to be equivalent to

the grant of a receipt for the amount so entered.

84. Any person who, in contravention of sections 81, 82 or 83

„ ,^ - ^ of this Act, refuses or neglects to ffive a
Fenaityforcontraven- • . . , , e j_

tion of sections 81—83 I'Gceipt, or a statement of account, or a pass-

book, or to write, or cause to be written any
account or any part of an account in a pass-book, or to attest the

same when so written, shall be punished for each such offence, on
conviction before a Magistrate, with fine which may extend to one
hundred rupees.

PART IX.

Miscellaneous.

85. The Local Government may from time to time make rules

- , „ ^ ^ consistent with this Act

—

(a) reffulatinsf the
Local Government to -i- r ^r-n nr •/ t r^ -i-

frame rules.
proceedmgs 01 Village Munsifs and Concilia-

tion Judges in matters not provided for by
this Act

;

(b) fixing the charges to be made by Conciliation-Judges for

any thing done by them under this Act

;

(c) determining what record and accounts shall be kept by
Conciliation-Judges, and what returns shall be framed and furnished

by them ;

(d) regulating the appointment, suspension, dismissal, duties

and remuneration of Village Registrars, and prescribing the fees

to be levied by them ;

(e) generally for carrying out the provisions of this Act.

All such rules shall be published in the Bombay Government
Gazette, and shall thereupon have the force of law.
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Abstract of the rroccedings of the Gouucll of the Governor General

of India, assembled for the purpose of making Laivs and
Regulations under the promsions of the Act of Parliament
24 ^ 25 Vic, cap. G7.

The Council met at Government House on Thursday the 5th

June 1879.

Peesent :

His Excellency the Viceroy and Governor General of India,

G,M.s.i., presiding.

His Honour the Lieutenant-Governor of the Panjdb, cs.i.

His Excellency the Commander-in-Chief, g.o.b.

The Hon'ble Sir A. J. Arbuthnot, k.c.s i.

Colonel the Hon'ble Sir Andrew Clarke, r.e., k.c.m.g,, c.b..„

CLE.
The Hon'ble Sir John Strachej, g.g.sj.

General the Hon'ble Sir E. B. Johnson, ii.A., k.c.B;

The Hon'ble Whitley Stokes, c.s.i.

The Hon'ble Rivers Thompson, c.s.i.

The Hon'ble F. R. Cockerell.

The Hon'ble Sayyad Ahmad Khan Bahjidur, c.s.i.

The Hon'ble T. C. Hope, cs.i.

The Hon'ble B. W. Colvin.

BOMBAY INDEBTED AGRICULTURISTS RELIEF BILL,

The Hon'ble Mr. Hope moved for leave to introduce a Bill

for the relief of indebted agriculturists in certain parts of the

Presidency of Bombay. He said :

—

" The Council are already aware that during the monsoon of

1875 agrarian outrages of a serious nature took place in certain

districts of the Deccan forming a part of the Bombay Presidency ;

that a commission appointed by Government reported very fully

upon the causes of these outrages,, and the remedial measures they

tliouglit desirable; that the Government of Bombay, in April 1877,

before Sir Philip Wodehouse's departure, submitted their general

views ui>on the question to the Government of India ; and, finally^

that Sir Richard Temple's Government sent up in January 1878

the fi,rst definite proposals for meeting the case by legislation.

The origin, natiu-e and causes of the difficulty, and the various pro-

posals for its removal, were explained so fully and clearly by my
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Hon'ble friend Mr. Cockerel!, in his speech of the 20th June last,

that it is not necessary for me to go over any part of the ground
again, at least on the present occasion.

" The course of procedure at that time considered desirable

was that some of the Bombay Government's proposals should be
dealt with in this Council and others in that of Bombay. Leave
to introduce Bills was accordingly granted by this Council to

Mr. Cockerell on the date already mentioned, and by the Bombay
Legislative Council to Mr. Ashburner on September 13th, 1878.
It happened, however, that, during the discussion of the details of

the measures thus decided on, a telegram from the Secretary of
State was received on December 3rd, requesting that further defi-

nite action might be postponed pending the arrival of a despatch
he was about to send. The despatch arrived towards the end of
January last, and showed that the Secretary of State, while approv-
ing of the proposals of the Bombay Government, considered that
they should be supplemented by further provisions for increasing

the efficiency of the Courts of Justice, and also that the subject
could be better dealt with by one * comprehensive measure' than
by two passed in different legislatures.

" The Government of India, concurring in these views, and
finding that, owing to various Acts passed in the Governor General's
Council being affected, that Council alone was competent to enact
one measure disposing of the whole subject, entrusted to me the duty
of conferring with the Government of Bombay as to the provisions
which such a measure should embrace, and of introducing into this

Council the Bill as finally determined upon. I accordingly visited

Bombay in April last, and the result was that a Bill was framed in

full consultation with me, and proposed by the Government of

Bombay to the Government of India for adoption. The Govern-
ment of India have, I am glad to say, entirely accepted, in their

executive capacity, the main principles and policy of this Bill, which
are also, I believe, in conformity with the views of the Secretary of

State. The two Bills for which leave has been already granted
need not now, therefore, be proceeded with, and it remains for me
to ask of this Council leave to introduce the new Bill, reserving all

detailed explanations for the occasion of its introduction."

The motion was put and agreed to.
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Abstract of the Proceedings of the Council of the Qovernor General

of India
J
assembled for the purpose of making Laios and Regu-

laiions under the provisions of the Act of Parliament 24 ^ 25

Vic, cap. 67.

The Council met at Government House on Thursday the 17th

July 1879.

Present :

His Excellency the Viceroy and Governor General of India,

G.M.s.T., presiding.

His Honour the Lieutenant-Governor of the Panjjib, o.s.i.

His Excellency the Commander-in-Chief, g.c.b.

The Hon'ble Sir A. J. Arbuthnot, k.c.s.i.

Colonel the Hon'ble Sir Andrew Clarke, r.e., k.c.m.g., c.b.,

O.I.E.

The Hon'ble Sir John Strachey, g.c.s.i.

General the Hon'ble Sir E. B. Johnson, e.a., k.c.b.

The Hon'ble Whitley Stokes, c.s.i.

The Hon'ble Rivers Thompson, c.s.i.

The Hon'ble F. R. Cockerell.

The Hon'ble Sayyad Ahmad Kh^n Bahddur, o.s.i.

The Hon'ble T. C. Hope, c.s.i.

The Hon'ble B. W. Colvin.

DEKKHAN AGRICULTURISTS RELIEF BILL.

The Hon'ble Mr. Hope introduced the Bill for the relief of

indebted agriculturists in the Deccan. He said :

—

" In availing myself of the leave granted me at the meeting of

the Council on the 5th ultimo to introduce a measure designed to

afford relief to the indebted population of our Deccan districts, I

fear it is indispensable that I should tax the patience of my hearers

by treating the subject at considerable length. A careful analysis

of the condition of the ryots, and an investigation of the cause

of that condition, seem to be a preliminary indispensable to a just

appraisement of each of the numerous provisions comprised in the

contemplated legislation.

" The ' Deccan riots ' began in May 1875. They extended

to thirty-three villages in the districts of Poona and Ahmednagar,
and many more were threatened ; but order was restored within a

month's time. Symptoms of the bad terms subsisting between the

ryot and the money-lender had not been wanting in past years.

Whenever, as from time to time happened, the turbulent and
predatory aboriginal hillmen—Bhils, Ramusis or Kolls —rose, they

made money-lenders their victims, partly from personal motives,
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and partly to propitiate the population generally. Not a year
passed without isolated imu-ders by exasperated debtors. But in

1875 the uneasiness became general in the Deccan. An indivi-

dual case set fire to the long-laid train. The villagers began by
combining to refuse supplies, water and service to the money-
lenders, but soon proceeded to actual outrage. The singular
character of the proceedings proclaimed at once their cause and
their importance. Setting aside isolated cases of personal violence
and plunder, the movement was simply an organized, and tempe-
rately but determinedly conducted, effort, directed to the definite

object of obtaining and destroying the bonds, decrees and account-
books of the money-lenders. No persons except the latter were
molested. The mobs were composed of respectable members of

the community, not bddmashes, and were often led or encouraged by
the headmen of the village. On attaining their object they dispers-

ed as rapidly and quietly as they had come together. The eventual
cessation of the riots was due, not merely to the prompt action

of the police and the mihtary, but to the assurances of the civil

authorities that complaints should be enquired into and proved
grievances redressed. The latter pledge it remains for this Council
to redeem.

" The riots have been followed by investigations in various
forms. A Special Commission, in the first place, was without delay
appointed by the Bombay Government. It was composed of two
European officers, Messrs. Richey and Lyon, of the Revenue and
Judicial branches ofthe service, Mr. Shambuprasad, a distinguished

Native administrator, and a civilian from the North-Western Pro-
vinces (first Mr. Auckland Colvin, now employed in Egypt, and
afterwards Mr. Carpenter). Their report, in five volumes and
above 1,500 pages, is a very able survey of the difficulty in all its

aspects. Besides this the riots gave a special direction in Bombay
to the enquiries into the working of the Civil Courts then going on
throughout India in connection with the amended Civil Procedure
Code under the consideration of this Council, which eventually

became law as Act X of 1877 ; and a judicial officer, Mr. William
Wedderburn, was deputed to report on the subject. Further, other
circumstances led in 1878 to the condition of the peasantry in the
four districts of the Deccan being subjected to a close investiga-

tion, in which the most experienced officers of the Bombay Presi-

dency took part, and whicli is summed up in a Minute by Sir

Richard Temple, dated October 29th, 1878. The Famine Commis-
sion also this year obtained a good deal of valuable evidence, to

which they have been so good as to allow me free access. Finally,

the question has been very ably and instructively discussed by the

Press, both in India and in England. It would be impossible for
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quiries, or to state separately the opinions of all the principal

authorities. I can only lay before the Council what seem to myself,

by the light of this mass of evidence and ofmy own knowledge and
general experience, to be the condition of the people in the dis-

turbed area and the causes which have operated to produce it,

and then explain the measures by which the Executive Government
propose that the relief should be afforded*

II.

" The Central Deccan, which is the locality principally dis-

tressed, though unfortunately not the only one, and to which the

present Bill is intended to apply, consists of four ' districts ' or exe-

cutive collector's charges, namely, Poena, Ahmednagar, Sholapur,

and Sdtara. The three first-named became British territory in

A.D. 1819-21, but Sdtc4ra not till a.d. 1849. Their area is 21,000

square miles, and their population three-and-a-half millions ; that

is to say, the population of Scotland, located in two-thirds of

its space. Mountains and forests occupy much of the country,

so that the actually cultivated area gives about six acres per head
of the agricultural population. The State is the landlord; the

tenure ryotivdri on the Bombay system of permanent occupancy,

with revision of assessment every thirty years. The peasant-pro-

prietors themselves cultivate about three-fourths of their land, and
sublet the remainder. The assessment or rent they pay to the

Government is at average rates of from seven annas (lO^fZ.) to

twelve annas {Is. 6d.) per acre, which is equivalent on fairly good
land to from an eighth to a sixteenth of the gross produce, and on
the poor soils to much less.

" The proportion and extent of indebtedness are not easy to

ascertain. In one batch of twelve villages tested by the Com-
mission of 1875, one-third of the peasant-proprietors were found

to be very heavily embarrassed ; and of these, two-thirds were
petty land-holders, paying assessments of only twenty rupees (£2)
per annum and under. Their debts came to eighteen times the

average assessment, and two-thirds of this were secured by
mortgage of the land. In another batch of seventeen villages in

Ahmednagar, forty-three per cent, of the proprietors were deeply

in debt, the debts averaging fifteen times the assessment, but

reaching forty-five times in individual cases. Only one-third of

the debts appeared to be secured by mortgage, but one-eighth of

the land had already been actually transferred to the money-
lenders; and with regard to much of the remainder, the ryots

wore virtually mere tenants-at-will of their creditors. The Collec-

tor was of opinion that, throughout the whole district, three-fifths
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of tlie people were so involved that, in ordinary course, it was
impossible for them ever to get free. Upon this and much other

evidence I must confess myself rmable to share optimist views of

the condition of the people. Supposing only one-third of the

proprietors to be irretrievably involved, is a ruined, despairing and
embittered population of above a million souls beneath special con-

sideration? The proportion seems to me, however, to have been
nearer on-e-half than one-third, and to be, moreover, constantly

increasing. Finally, it must not be forgotten that the statistics

of the Commission, which I have been quoting, are now four years

old. Since then the terrible famine of 1876-77 and the subsequent
indifferent seasons have passed over the land, and cannot but
have left deep traces behind. Trae, as it is, that the peasant-pro-

prietary struggled nobly and long to maintain themselves and
their dependents without State relief ; and vast as was the amount
of accumulated savings, in gold and silver ornaments and th-e like,

which they were found to possess, we must not forget that those

savings were reveal-ed by their passage to the mint, and that their

dissipation must have left at the mercy of the money-lender thou-

sands who were never so before. We may admire the honest
pride and fortitude which the peasantry, as a body, displayed

throughout their long-protracted trial ; but we cannot ignore the

obvious effects on their condition.

" Granted, however, that a large proportion of the popula-

tion are deeply involved, we may well enquire whether such a

condition is abnormal. It has been said, and in one sense with
truth, that ' poverty and debt were the familiar heritage of the
ryots before the advent of the British rule.' Our records of the

country when first acquired tell of indebtedness extending largely

among the population. The ryots, it is said, * though usually

frugal and provident,' were in many cases ' living in dependence on
the sowkdr (or money-lender), delivering to him their produce and
drawhig upon him for necessaries ;' and this condition is mainly
attributed to the Mardtha system of levying heavy contributions

from bankers, to whom the revenues of villages were assigned in

repayment, and of collecting the State dues generally through the
agency of such capitalists, who recovered in kind what they paid
in cash. Indebtedness thus arising mainly form a vicious system
of collecting the land-revenue paid by all, necessarily extended to

a large proportion of the population. But the amount of individual

debt appears to have usually been moderate—necessarily so, it

may be added, because the security and means of recovery were
small, since land was not sold for debts, and little or no assistance

in recovering them was given by the State. Very much the same
condition of affairs is shown by ample testimony to exist now, to

B 8C2— 19
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a greater or less degree, in the Native States of India. I have

mj^self noted it in those of Western India, with many of which

I have had considerable official experience. The reply to our

enquiry, then, is that, as compared with former times and with

Native States, indebtedness now in the Deccan extends to smaller

numbers, but is heavier in individual incidence, followed by conse-

quences infinitely more serious, and decidedly abnormal.

" Some may feel inclined to question whether, after all, there

is any real harm in the present state of things. The institution of

private property in land is essential, it will be said,to the well-being

and progress of every civilized community, to the encouragement

of industry and the accumulation of capital. But it is indispen-

sable that such property should be in the hands of those who by
their capital, intelligence and industry are quahfied to turn it to the

best account. If this condition be not fulfilled, but the land be
held by a class who, through their ignorance, improvidence, and
w^ant of energy, have burdened their heritage with debt which can

never be repaid, and thus have deprived themselves of all incentive

to labour and all interest in its results, then the only remedy is

to promote rather than to obstruct a gradual restoration of

healthier conditions of society by the bankruptcy and eviction of

the incapable. True as such principles undoubtedly are in modern
European populations, considerable caution is necessary in applying

them to the ill-studied and little-understood problems of Oriental

life. Assuming hastily a similarity of premises, we are apt to jump
to familiar conclusions, and to inaugurate action wholly inapplicable

and pernicious. Much of the difficulty in the present instance

arises from such inconsiderable interference in the past. AVhen
we overturn by an Act of the Legislature institutions which popular

consent has maintained for above a score of centuries, we some-

times forget that we are not the bearers of a political revelation from
Heaven.

"In the present instance there seem grave reasons for doubt-

ing whether the premises upon which a policy of laissez /aire is

based are sound. If the present condition of the Deccan ryots

is caused by inherent moral and physical defects, unfitting them
for peasant-proprietorship, if they encumber the land to the exclu-

sion of a class of intelligent, enterprising and energetic capitalists,

and if the land is such that capital in large single sums can alone

effect its improvement, then, indeed, we must perhaps sit down
and sit out the process of gradual transfer of the rights of pro-

perty from the one class to the other, merely softening, if need be,

the fall of the sufferers. But consideration will show that no such

circumstances exist in the Deccan. The Maratha kunbi is not

the defective and useless creature postulated. No such material
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composed the armies of Sivaji and Lis successors, which defeated

the Mogals, overran half India, and founded an empire of which
the remnants still flourish around us. As a soldier the Maratha
in olden days was as enterprising as he was hardy, equally able to

* bide a buffet' and to strike a blow. At present he furnishes

material perhaps second to none in India for the purposes of

modern war. All representations of him as thriftless, enervated and
puny are incorrect. As a peasant-proprietor he is no unfavourable

specimen of the class. Mr. Chaplin and our other early authori-

ties give him credit for many sterling qualities. He is still repre-

sented by the Commission as ' a simple, well-disposed peasant,

contented with the scantiest clothing and hardest fare,' not with-

out ' masculine qualities' and ' a stubborn endurance,' though still

mostly uneducated, and consequently without a broad range of

intelligence. Of course improvidence and slovenly cultivation may
be detected in individuals or particular localities. But we must
not expect too much. Under British rule the kunbi has undoubted-

ly progressed as adverse circumstances allowed. He works his

fields to the best of his lights, and in the dry season travels far in

search of day-laboar, or with his cart on hire. During the late

famine he displayed resources equally creditable to his thrift and
his good-feeling. His embarrassed condition seems to be rather

his misfortune than his fault, induced by the calamities of the last

century, the obligation of ancestral debt, the burden of the land-

revenue demand—formerly in amount and latterly in imposition

—

and the facilities for extortion conferred by our laws upon his

creditors.

'* On the other hand, those into whose hands the land is now.

observed to be passing are not yearning for it in order to improve

it by their intelligence, enterprise and capital. With solitary ex-

ceptions, the transferees are the professional money-lenders, who
have no wish even to hold the status of landed proprietors, much
less to invest their capital in comparatively unprofitable agricultu-

ral experiments. Often, too, are they aliens, who return home after

time. So far from eagerly getting the land formally transferred

to their own names, they show general reluctance to do so. They
prefer to keep the ryot on his land, and extract all they can fronx

him : the punctual discharge of their advances is the last thing

they desire. As Mr. Auckland Colvin saj's,

—

' the position is that of a man recorded as occupier of his holding, and re-

sponsible for the payment of revenue assessed on it, but virtually reduced by
pressure of debt to a tenant-at-will, holding at a rack-rent from, and sweated

by, his Marwari creditor. It is in that creditor's power to eject him any day
by putting in force any one of the decrees he has against him ; and if allow-

ed to hold on, it is only on condition of payiug over to his creditor all tlio

l)roduce of his land not absolutely necessary for next year's seed-grain ov-



148

lor tiie support of life, * * He has nothing to hope for, but lives in daily

feai' of the final catastrophe. Under a so-called ryotwari settlement it is

gradually coming to this^ that the ryot is the tenant, and the Marwari is the

proprietor. * * The proprietor is irresponsible ; the tenant nnprotected.

It promises to become, not a ryotwari, but a Marwari settlement.'

Sucli conditioDS deprive the transfer of land from distressed ta
monied classes of all the glamour with wbicli political economy
would surround it. They show that the noble gift of property in

land, made by the British Government to the peasantry for their

sole benefit, is passings contrary to their intentions and in frustra-

tion of their objects, to a class unfitted to possess it. As observed

as early as 1852 by Sir George Wingate, the great author of the
gift,—

* it was never contemplated that the measuTes intended to secure these-

benefits for the class of landholders should transfer their dearest rights and
the possessions that had descended to them from their forefathers to a class

of usurious money-lenders, and degrade the former to the position of labourers

or of tenants cultivating their former lands at the will of the latter/

In short, the second of the premises on which a policy of laissez

faire would rest is as unsound as the first. In the words of Mr,
Pedder, a gentleman who has long made a special study of this

subject, and whose talents have lately led to his transfer from the

Bombay Civil Service to a high position at the India Office,

—

* it cannot be too clearly understood that only in the dream of a visionary

w^ill the English agricultural system of large landlords, capitalist farmers
of large farms, and peasant-labourers for wage, ever be substituted for the
petite culture of India. Happen what will^ each ryot will till his petty

holding; but he may be, as we have made him in Bombay, its proprietor;

he may be, as in the North-West, a member of a proprietary cultivating

community ; be may be, as in Eajpootana, the customary tenant of an heredi-

tary lord j or he may be, as I fear he is becoming, the prasdial serf ef a
money-lender.'

*' Only one of the three premises mentioned above remains

—

that the land is such that capital in large single sums can alone

effect its improvement. That is exactly what it is not. There are

indeed certain localities, limited in number, where irrigation pro-

jects may alter the character of the produce and counteract seasons

of drought. But these are far too extensive for individual enter-

prise. They must be undertaken by joint stock companies or

Government, and the latter has them in hand. But the great pro-

portion of the cultivated area is such that the most it is capable of,

can be made out of it either by mere careful tillage and economy
of stable manure, or by petty improvements, such as, for instance,

digging a well, banking-up a stream or watershed at certain sea-

sons, making a supply-channel from a neighbouring canal or river,

or altering the level or inclination of a field—by action, in short.
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of exactly the kind which the peasant-proprietor, standing on his
own land, fully realizing its capabilities, and feeling pride and
pleasure as well as utility in developing them to meet the growing
needs of himself and his children, is at once the most competent
and the most likely to apply. That he has so improved his estate
since it came into his hands when he could, despite all the adverse
circumstances by which he has been met, is proved by the increase
in wells and the reclamation of unassessed waste within holdings
during -the last thirty yCI rs. Whether he shall pursue these in-

clinations freely, or continue, as at present, thwarted and check-
mated at every turn, it now mainly rests with us to decide.

" To the question, therefore, whether there is, after all, much
harm in the present state of things, we must, perforce, answer that
the harm is of the greatest. To a peasantry, such as I have de-
scribed, expropriation means discouragement, despair and exaspera-
tion. To the money-lending class it means the acquisition of what
they are unfitted to use and do not particularly desire to have, of

what yields them at best a precarious profit, not exceeding that
which reasonable rates of interest, combined with easy recovery,
would produce, but wrung forth with trouble, anxiety, expense,
popular execration, and even personal danger. To society it means
the discouragement of labour in extracting wealth from the soil,

the application of capital in disadvantageous and comparatively
unproductive channels, and the fomentation of disorder and outrage.

As reported to the Bombay Government in 1858 by Mr. J. D.
Inverarity, the Revenue Commissioner,

—

* the question is one of vital importance both to Government and the people.

Even the passive society of the East cannot bear so great a burden without
making from time to time convulsive efforts to shake it off. These efforts

must increase in frequency and strength, unless the legislature seriously

takes up the evil and applies the knife to it.*

III.

" Assuming, then, that indebtedness to an unusual and extreme
extent is the condition of a large proportion of the people in the

British Deccan, we must enter into a critical examination of its

probable causes before we can hope to apply an effective remedy.
These causes are numerous, and complicated both in themselves and
in their actio a and reaction upon each other. They may be con-

veniently classed as ^ normal ' and ' special.'

*' The normal causes are those which may be found at work,

more or less, at ail times, and some in all parts of India, others

only in certain localities. First of these stands poverty. It is

obvious that where there is a peasant-proprietary, though the
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stimulus to individual exertion is considerable, and in India the

Hindu joint-family system tends to prevent minute subdivision, the

individual capital cannot be great, and misfortunes comparatively

small will throw even a thrifty and industrious person into the

hands of the money-lender for temporary loans. Besides this,

the kunbi of our Deccan labours under the special disadvantage

of a soil mostly indifferent, and a rainfall so precarious, that he

hardly gets a full crop once in three years. Finally, the obliga-

tion to pay a father's debts, laid by Hindu law upon a son without

any equitable restrictions, imposes a burden oppressive at all times,

and too often aggravated by fraud in the creditor and ignorance in

the debtor. The Commission, in fact, go so far as to term

ancestral debt the ' chief cause ' of the ryots' embarrassments.

Next to poverty comes ignorance, which renders the unlettered

peasant unable to read, and often to understand, the documents

and accounts in which he is vitally concerned, or to state and
substantiate in a Civil Court a good defence when he has one, and

thus makes him a tempting subject for overy kind of roguery.

Social observances, such as marriage, birth and funeral expenses,

also swell the roll of obligations ; but being connected with religion

they are to a great extent unavoidable. If occasionally excessive

in prosperity, they are reduced in bad times. The Commission
consider that in amount they are generally not larger than the

ryot's income, if otherwise only fairly taxed, would justify, and
that undue prominence has been given to them as a cause of his

ruin. Improvidence must be admitted to contribute its share to

the catastrophe ; but it consists, as the Commission remark, ' rather

in the short-sighted improvidence of an ignorant class, ready to

relieve present necessity by discounting future income on any terms,

and unable to realize the consequences of obligations foolishly

contracted, than in an extravagant expenditure and misapplication

of income.' To this may be added an honest and confiding, rather

than vigilant, temperament. A soil yielding but one crop, and

therefore the whole year's income at one period, a climate so ca-

pricious as to preclude at seed-time any safe estimate of what the

harvest, if there be one, will be wortb, and prices varying above

cent per cent., as they twice have done in this century, might well

derange the calculations, and produce the bankruptcy, even of

sober men of business.

*' Besides these normal causes conducive to indebtedness, there

exists a long array of special ones, some general in their operation,

others peculiar to the Bombay Presidency or the Deccan alone.

These I propose to notice in four groups—namely, those increasing

credit, diminishing ability to repay, proceeding from the revenue

system, and comprised in the term * arming of the money-lender.'
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" Increased credit obviously flowed primarily from our estab-
lishment of a settled government, and the consequent immunity
of the ryot from being plundered and murdered by hostile armies,
or drawn from his fields, perhaps killed in battle, on his own side,
as also from the grosser forms of private crime. A like effect fol-

lowed our land-settlements. The meaning of the phrase ' land-
revenue' varies greatly in different parts of India. In Bombay
the State is the landlord, entitled to the entire rent—that is, to
the whole net produce or surplus after deducting the cost of culti-

vation and of the subsistence of the peasant and his family. The
State has no intermediary or landlord to think of, to whom a
certain proportion of the rent must be left. It may relinquish to
the peasant-cultivator as much or as little of the rent as it

chooses. The Native governments preceding us relinquished but
little, and the cultivator was rack-rented. Hence, even a small
debt pressed heavily, and complaints of indebtedness were general
when we acquired the country. Gradually we reduced our land-
revenue demands, producing immediate relief and recovery of
agriculture, until by the revenue survey system, founded by Gold-
smid and Wingate in 1838-40, and gradually extended through-
out the Presidency, we levy, says Mr. Pedder, only one-half, at
most, of the net produce or rent, thus leaving the cultivator a
liberal margin upon which to borrow and repay. But we went
further than this. Under the Native government a cultivator could
not, according to custom, be ejected as long as he paid the revenue
demand ; but that demand was so high that his right of occupancy
was worth little or nothing, and was, besides, mostly not recog-
nized as saleable. The land was not his to sell, being deemed the
property of the State. Under our settlement, however, 'this right
of conditional occupancy' (to quote Bombay Act I of 1865) ' is

declared to be a saleable and transferable property.' Though
,the land is still termed ' Government land,' the occupant has
acquired a tenant-right far wider than that of Ireland, and has
virtually become proprietor, while the Government retains only a
rent charge, variable once in thirty years, within certain prescribed
limits. The right of property thus granted acquired simultane-
ously a considerable value through the reduction of tlie revenue
demand and its invariability for thirty years. The gift, intended
to enrich the ryot, increased his credit along with his means
thus exposing him to the loss, not only of the extra share of net
produce bestowed, but of the land from which a livelihood had
hitherto been secure.

" Fast upon these additions to solvency and credit came days
of brilliant but ephemeral prosperity. Commencing with 1850
railways, roads, bridges and other public works poured millions
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into labourers' hands, while a series of good seasons gave the best

encouragement to agriculture, and brought almost every available

acre under the plough. Then came the American war, raising to

almost fabulous rates the prices of cotton and other produce.

These circumstances had a double effect : many ryots paid off, or

greatly reduced, their debts : many more, both of these and others

increased their expenses, and some even borrowed largely, upon

the strength of increased incomes which they supposed would last

for ever : all learned a higher standard of comfort and new wants,

which they could not relinquish with readiness equal to the subse-

quent rapid contraction of their means. A further expansion of

the ryot's credit was induced by greater facility in obtaining

loans, owing to two reasons. The arming of the money-lender, to

which I shall presently allude, rendered frauds and legal recovery

of advances easier. Also, the general prosperity increased the

capital of money-lenders for investment and the number of persons

competing in the business. Money was lent recklessly on unsound

credit ; money was lent designedly to secure the unwary ryot as

a bond-slave for ever.

" Diminished ahility to repay arose partly from greater pres-

sure on the land by the population, which had grown 45 per cent.

in the thirty years ending with 1875. The proportion of 167

souls per square mile becomes extremely heavy after making
allowance for mountains, forests, &c., and for the defects of the

cultivable soil and the climate. But even the cultivable area cannot

be, on an average, as productive as in former days. When only

a half of it was cultivated, the best soils were chosen, fallows

were readily allowed ; the waste land and forests supported cattle

freely ; the stable manure was sufficient. Now all is reversed.

The waste land has disappeared ; the cattle and manure are in-

sufficient in proportion ; the jungles have become reserved forests ;

the poor soils reduce the average ; and the general result is a lower

yield per head for subsistence or repayment of debt. Again, the

ryot's solvency was reduced by a great fall in prices after the

close of the American war. Between 1836 and 1866 prices rose

from fifty-six to eighteen seers per rupee : between 1866 and 1874<

they fell again to fifty seers. With the various causes of low

prices ; with questions such as those of the effect of levying reve-

nue in money instead of in kind ; of the sufficiency of the circula-

ting medium, or of the action of the so-called ' Indian tribute,' I am
not now concerned ; for our present purpose, to note the fact

of the fall is sufficient. A series of bad seasons has, likewise,

supervened. Finally, the effect of an absence of stimulus to

exertion in lessening ability to repay must not be overlooked.

Where the ryot is hopelessly involved, and all produce goes to
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the creditor, a bare subsistence being given back, what induce-
ment can there be to add to the latter's gains ? The rj'ot pays
off less ; his debt on paper increases, and what more ? He thinks
it *as well to be hung for a sheep as for a lamb.'

" To our revenue system must in candour be ascribed some
share in the indebtedness of the ryot. Time would fail me were
I to attempt to enter here into the elaborate question of the pressure
of the land-revenue demand, nor does my subject require that I
should do so. The Commission's report and the other enquiries
to which I have referred contain the fullest information on the
subject. Suffice it to say that it is amply proved that the riots had
no immediate connection with the revision of assessment, which
was neither imposed nor contemplated in many of the localities

where they occurred. Still less can the general indebtedness of
the ryot be ascribed to the weight of the assessment, whether
iinrevised or revised, since the proportion of the net produce taken
is low in itself ; very low for a landlord to take ; far lower than
that prevailing iu * alienated ' British villages and adjacent foreign
States. I am here of course speaking broadly, irrespective of
individual instances of over-assessment, which in so vast an under-
taking may not improbably have occurred. But it seems likely

that indebtedness arising mainly from other causes, normal or
special, may have been aggravated by our rigid system. If any
considerable increase at a revision were gradually worked up to in

the course of two to five years, the ryot would have time to re-

adjust his expenses to his means instead of being taken by surprise,

and perhaps driven to the money-lender. Again, if the recovery
of instalments were more coincident with the time when the ryot
realizes on his produce, instead of falling sometimes too early and
sometimes too late, and so the land-revenue were more in practice
(what it is in law) a first charge on the latter, much temporary
borrowing, fraud in crediting produce, and eventual Government
process for recovery, might be avoided. Some debt, too. may be
caused by the fear of eviction—a mode of recovering the revenue
for which a substitute is much needed. Moreover, though the
system of taking revenue in kind, besides involving the injustice
of assessment on the gross produce, instead of the net, is so open
to fraud, when adopted on a large scale, as to be impracticable,
its object might be attained, in localities subject to drought, by
such suspension of the revenue demand as to spread over three
or four years, according to the seasons, the aggregate amount
to bo recovered in tli:it period. Finally, in times of famine,
suspension of demand might be systematically granted, as of
late it has been by Sir Richard Temple, and even total remis-
sion, which is not inconsistent with the Bombay settlements.

B 862—20
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And, above all, whatever relief is deemed reasonable should be

granted in time.

" The arming of the money-lefider is a general term which I

shall apply to the process of increasing in numberless ways the legal

power of creditor over debtor, which has been synonymous with

the ekboration of our Indian law procedure. In our early judicial

dealino-3 with our newly-acquired possessions in the Bombay Pre-

sidency we combined as far as possible the Native model in form

with European common sense and equity in practice ; but gradually

the system was made more regular and rigid. Mountstuart

Blphinstone's Code of 1827, however, still contained much of the

old leaven, such as Arbitration Courts, usury law, and a long limit-

ation for suits. Only gradually did creditors perceive and work up

to the advantages the law had given them. At first the debtors

complained of usurious interest only. From 1843 to 1850 the

Court's influence became rapidly more apparent. Attachments,

and the extortion of new bonds with a premium for forbearance,

increased. From 1850 to 1858 credit and frauds much expanded.

Numerous public officers pointed out the mischief which was going

on ; none foresaw more clearly than Sir George Wingate how the

benefit of his settlement was being turned into wrong channels, or

pleaded more earnestly, though in vain, for prompt and effective

remedies. While affairs were in this state, the legislature stepped

in to aggravate the evil. In 1859 the period of limitation for suits

was reduced, and the first Civil Procedure Code was passed, fol-

lowed by the Stamp Act in 1860.

*' The condition then consummated, which has lasted with but

slic^ht variation for about twenty years, may be thus briefly sum-

marized as it appears in the Deccan. The procedure is highly

elaborate and technical ; the penalties for contravention of it severe,

and litigation dangerous without the guidance of a pleader, whose

services' are costly and interests often at variance with those of his

client. The procedure is the same for a debt of Rs. 5 and Rs. 5,000,

except in the rare instances where Small Cause Courts are estab-

lished. Stamp and Court expenses have nearly doubled. Arbi-

tration has been gradually shouldered out, partly by the superior

prestio-e of the Courts, partly by the stamp-duties, partly by its

disadvantages for the money-lender. Suits may be heard exparte in

the absence of the defendant, and are found to be so, in the four

Deccan districts, in above half of the cases. Great weight is

attached by the Courts to bonds, and they are, therefore, largely,

almost exclusively, depended on. However fraudulent, extortionate

or in excess of consideration a bond may be, the burden of proof

lies on the debtor, and in practice his defence is generally hopeless.

Payments on a decree made by the debtor out of Court were (till
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1877) ignored, and were, therefore, obtained, wherever possible, by
the fraudulent creditor. The reduction of the limitation period

for bonded debts from twelve to six and in some cases three years,

and for simple money debts from six to three years, respectively,

has subjected the debtor to compound interest, frequent suits,

extra costs and a vast increase of his liabilities. The power of

obtaining arrest and imprisonment gives the creditor the means of

extorting almost any terms for his forbearance in exercising it. Of
all the weapons he has obtained, this has been proved to be the

most misused. The power of sale in execution extended, till 1877,

to everything the debtor possessed : since then certain bare neces-

saries have alone been exempted. Land remains saleable, whether
ancestral or acquired, subject to certain provisions for saving it

analogous to an elegit^ which have hitherto proved inoperative, but

are now being amended. Of all sales it is a characteristic that the

property, through technical difficulties, constantly goes for a mere
song, and the creditor is the purchaser. Decrees were, till 1877,

interminable, and the Commission found numbers to be of twenty
years' standing. Now they may be executed for twelve years. A
sub-judge mentions one executed nine times. If the persecuted

debtor turned towards the law of insolvency, he, till quite recently,

found it little more than a name. Until actually arrested or in

jail, he could not resort to it at all ; and whether, after doing so,

he escaped its pitfalls and two years' imprisonment or not, his sub-

sequently acquired property and earnings were liable (unless his

debt was under Rs. 100 and the Judge chose to discharge him)

until the last pice due, with interest, had been repaid. Finally,

the increase of work entailed delay, with loss of time and money, in

the disposal of cases ; while financial reasons led to reduction in the

numbers of the Courts, and consequently to their greater remote-

ness from the ryot's home. And all this is the more important,

in that a vast increase of litigation has followed the new law, so

that in 1876 there were 37,128 suits, and in 1878 (after the famine)

27,577, disposed of in our four districts alone.

" The tendency of the change of relations thus gradually

brought about by the law will be seen to have been all one way—

-

in favour of the party possessing the most intelligence and money.
Even of old, the superiority of the money-lender over the ryot

was considerable, though the former had little power of compulsion ;

but by the law this superiority has been infinitely increased. The
likening of the contest between them to one * between a child and
a giant' is no figure of speech

; yet the law presumes them both to

be equal ! That the superiority is fully and often fraudulently

availed of, is proved by the vast increase of litigation just mention-

ed ; by the evidence of judicial and revenue officers and of num-
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bei'less debtors ; by the scrutiny of accounts by the Commission,
and by the use, in 1874, of some 150,000 warrants as threats only.

The general result is that through these undue powers the ryot

is enslaved by a vast amount of debt, which has been much en-

hanced by our legal system, and in part was never incurred by him at

all. In concluding this sketch it seems scarcely necessary for me
to add that the law, and not the judges, are to blame. Some of

the most valuable proofs of the defects of the former are derived

from judicial officers, Native as well as European; and I fully

agree with Mr. Auckland Colvin that it is ' very much to the cre-

dit of the subordinate judicial administration that it has express-

ed itself so clearly as to the position which it is compelled to

occupy,*

IV.

*' Having thus enumerated the various causes of the ryot's

indebtedness, I will briefly classify them according to the possibi-

lity or expediency of remedial measures. As causes regarding

which little or no special action is practicable we may put down all

normal ones. Ignorance, improvidence and extravagant ceremo-
nial or social expenditure can never be eradicated from the world,

either in the Deccan or elsewhere ; though time, experience and
education may reduce their strength. An agricultural population

everywhere is comparatively ignorant ; they are found so even in

England under a compulsory educational system, mucb more in

India, where compulsion cannot be thought of. But village-

schools are exceptionally numerous and efficient in the Bombay
Presidency ; cultivators' children form 21 per cent, of the pupils,

and we may hope for gradual improvement in this respect. Com-
parative poverty must continue the lot of a peasant-proprietary
whose soil is poor and climate capricious. Periodical absorption
of savings by famine can, at least, be only diminished in degree by
palliatives of partial applicability, such as forest conservancy, rail-

ways and irrigation, which, under Sir Richard Temple's vigorous
administration, are being promoted as rapidly a§ means allow.

Prices must take their course.

*' As causes regarding which interference is undesirable may
be mentioned the increased credit due to orderly government,
property in land and competition of money-lenders, and the lessened

ability to repay arising from the diminution of waste land for

fallows and grazing by the extension of cultivation and forest

reserves. The raising of the land-assessment to the level of Native
States in order to stimulate exertion, and the lowering of it so as

to pay private debts at the expense of the communitv in general,

are equally out of the question,
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" Respecting the remaining causes, action, either executive or

legislative, seems open to us. Evecutlvehj, some little might pro-

bably be done to relieve pressure of population by favouring emi-

gration to other districts. Then, though the idea of Government
agricultural banks appears to me to be unsound in theory and

unworkable in practice, the opening of local loans in small amounts,

as in France, might offer to bankers an alternative for indiscrimi-

nate lending on usury, and to cultivators an investment preferable

to ornaments. The system of advances by Government for land-

improvement, also, might be simplified. Again, relief might be

afforded by modifying, in the directions I have already indicated,

the mode in which our land-revenue demand is imposed and levied.

Stamp and process fees and batta seem also capable of revision.

Finally, there are exchange and cognate financial questions. But
I must not dilate upon these executive remedies, which are beyond

the sphere of this Council. I have touched on them merely in

order to show that I am not so simple as to suppose that all the

ryot's difficulties will be removed by the passing of the Bill before

us. Legislatioely, what we can do, what is proved by overwhelm-

ing evidence to be the thing required, what we undoubtedly ought

to do, promptly and effectively, is to restore, as far as may be, the

rude balance between debtor and creditor which has been disturbed

by our own legal institutions. We may take back many of the

weapons inconsiderately placed in the money-lender's hand and

shown to have been misused; we may check the undue credit

arising from unjustifiable facilities for recovery ; we may increase

ability to repay by removing discouragements to industry ; we may
obey the long-neglected proverbial mandate to hear both parties

;

we may substitute for the blind and ruthless operation of legal

machinery the intelligent dispensation of justice between man and

man.

V.

" As introductory to a fuller definition of the principles upon

which our proposed measure should rest and to a detailed expla-

nation of the Bill itself, it may be instructive to survey, briefly,

the relations of debtor and creditor as they were found on the

introduction of British rule and as they may now be seen sub-

sisting in some of the best administered Native States. For the

former period I can quote no better sketch than that given in the

despatch of the Secretary of State, dated December 26th, 1878,

which has recently become public :

—

'Under Native Governments it seems no assistance was, ordinarily,

afforded by the State to a creditor for the recovery of his debts. No Court

of Justice was open to him, and he was left to his own devices to extort

what was due, Government winking at very forcible measures that were
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occasionally employed. The result was not bo bad as might have been

expected. It speaks well for the national character that contracts were

rarely repudiated. And the Commissioners observe that in these proceed-

ings honesty was the best policy for the ryot and caution was a necessity

to the money-lender.*

•' In order to state correctly the present practice in Native

States I have made special enquiries in four cases. As to Hyder-

abad, His Excellency Sir Salar Jung has favoured me, through

the Resident, Sir Richard Meade, with a valuable memorandum

and summary of regulations. From Bhavnagar, a large State in

Kdthiawdr, which was, till lately, under joint-administrators, Eng-

lish and Native, during the minority of the Thdkur, and of which

a graphic account by Sir David Wedderburn appeared last year in

the Fortnightly Review, I obtained a note through Mr. Percival.

The system in Morvi, another Kathidwiir State, is described in

communications from the administrator, Mr. Shambuprasad, who

was a member of the Deccan Riots Commission. About Baroda

full information is forthcoming in the administration reports of

Sir T. Madava Rao and the letters of some private Native friends

I have there. In all these States civil suits for debt are compara-

tively rare. The limitation period, where there is any definitely

laid down, is twelve and six years. The Hindu rule of dam-dupat,

or disallowance of interest at any time in excess of the principal,

is observed in Baroda, Bhdvnagar, and Morvi. In Hyderabad,

usurious interest is summarily cut down to a reasonable rate.

Imprisonment for debt is not allowed in Morvi, nor, apparently,

in Bhdvnagar. In Baroda it is forbidden altogether during the

cultivating seasons, and very sparingly used at other times. In

Hyderabad it is reserved for cases of contumacy and fraud. As
to the sale of a ryot's land and house for debt, both are exempt

in Bhdvnagar, and the former (if not both) in Morvi. In Hyder-

abad the sale of either is said to be resorted to in extreme cases

only. In Baroda only such portion is saleable as may be in excess

of what is indispensable for the residence and support of the ryot

and his family, and sales are not favoured by the Courts. The

sale of moveables is also under characteristic restrictions. In

Baroda the ryot's implements and cattle necessary for cultiva-

tion, cooking utensils and clothes indispensable for daily use, ' the

ornaments which a married woman must have on her person as

long as her husband is alive' (even if not her's, but her husband's),

and two months' corn for the ryot and his family are all exempt.

In Bhdvnagar only agricultural stock and implements in excess of

what is necessary for cultivation, as also the produce, may be sold ;

and in Morvi the rule seems much the same. In Hyderabad the

reservations embrace cattle and implements necessary for agricul-

ture, seed-grain for the next season, grain for subsistence for six
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months, and necessary apparel and cooking utensils. In all the

States the fixing of instalments is common, and, whatever may be
the standard rules promulgated through a desire to imitate our
judicial institutions and to obtain credit for well-organized govern-
ment, a summary inquiry into the facts of the case, with scrutiny

of accounts, and a more or less rough-and-ready adaptation of the

creditor's demands to the debtor's means, appear to be the practice.

This pi'actice, being supported by popular opinion, is probably less

affected in individual cases by corruption, partiality or oppression
than might on general grounds be expected. Having held for

many years intimate relations, official and otherwise, with Native
States, which in Bombay form one-third of the Presidency, I can
say with confidence that, making due allowance for the growing
mischievous tendency to copy the British system blindly, the pic-

ture just presented is, on the whole, fairly typical of them all.

" This picture may, at first sight, seem to exhibit conditions
under which either the ryot can get no credit or the money-
lender no returns. As a matter of fact, however, neither result

occurs, because all the parties concerned— debtors, creditors, and
rulers—thoroughly understand the limits to their several actions
which are essential to their several ends. No doubt the ryot has
in many cases a hand-to-mouth sort of existence ; but even this is

endurable, combined with immunity from eviction. I have come
upon a passage in Sir T. Madava E,d,o's Administration Report of
the Baroda State for 1875-76 so ably describing the position, that
I must ask leave to quote it at length :

—
^ Sales must not be made so rigorous as to crush or impair industrial

energy or to induce its emigration. The Civil Courts have to be specially
careful in regard to the last-mentioned point, which mainly concerns the
ryots. These have frequent dealings with the sowkars, whose exacting
tendencies are well known. The Civil Court should take up such a position
between the ryot and the sowkdr as freely to allow benefits to pass, but
effectually to arrest mutual injuries. The ryot here can never, as a rule,

altogether dispense with the services of the sowkdr ; for the seasons are not
so regular nor are the means of irrigation so extensive as to ensure equability
or constancy of production. Again, the land-tax is in most cases fixed, and
absorbs a considerable proportion of the produce; and, again, the prices of
produce fluctuate, changing the incidence of the tax on the produce from
year to year. In other words, while the outturn of the laud is necessarily
varying, the ryot has to pay a fixed and considerable tax, which must
come from the land. In other words, again, the exchequer has to draw a
constant and continuous stream out of a fitful supply. The sowkar by his
interposition meets the mechanical necessity of the problem. He is the
receiver of the fitful supply, and enables the ryot to pay the sarkar
equably. He often performs another useful function, namely, he enables the
ryot also to draw from the fitful supply an equable subsistence for himself
and family. It is thus to him that both sarkiir and ryot are indebted for
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equalizing to each their animal receipts from a fluctuating source. He,
therefore^ fulfils very beneficial duties^ and deserves to be conserved as an
almost indispensable part of the rural organization. At the same time, we
are bound to see that he does not override the interests of the ryots. Let
the Civil Courts enable the saukar to recover his just claims from the ryots.

But the Courts should not permit the sowkar to press the ryots to the point

of crushing. This point should be well defined and ever kept in view. No
process of the Coui-ts should, without the concurrence of the revenue-officers

of the sark^r, deprive the ryot of his land, of his agricultural cattle and
implements to the extent necessary for the cultivation of that land, of his

cottage, and of food and raiment according to the necessity of himself and
family. These should be left to the ryot, and, as a general rule, placed

beyond the gi'asp of the sowkar. It should be understood that the first

demand on the produce of the land is that on account of the sarkar tax ; the

next is that on account of the subsistence of the ryot and his family ; and
the last is that on account of the debt due to the sowkar. The surplus which
may be forthcoming in good seasons after meeting the first two demands
may be made available to the sowkdr for the recovery of his advances made to

or for the ryot in bad seasons. This being understood the sowkar will easily

limit his advances to the prospects of such recurring surplus, and will not go
beyond. This pi'inciple of adjustment may be expected to work well and
to the advaiitage of all the parties concerned, provided that the land-tax is

not so excessive as to trench upon the subsistence of the ryot and the
remuneration of the sowkar in an average year. As a rule, the principle is

not novel in Native States, and has been long in operation, more or less.

Our new Civil Courts should recognize and respect it, and by no means set

it aside. After what I have stated, I need hardly say that our Courts should
not imprison the ryot on account of debts due to the sowkdr and consign
industrious hands to idleness, unless where the debtor may be fairly pre-

sumed to possess the means of payment and to withhold payment from a
refractory spirit.'

The Qiiarterli/ Review, in an able and interesting sketcla of the
Deccan published last April, further truly describes the useful

functions of the money-lender in relatioQ to both the State and
Society :

—

'The village-banker is essential to the social system of the country.

At once the purchaser of rural produce and the local agent of the central

mercantile firms, alike the village shopkeeper and money-lender, he enables
the peasantry to derive full benefit from a good season, and to moderate the
recurring disasters of drought and flood. Without his aid the rent would
not be realized. His functions in normal times are most important, but in

the abnormal times of famine they are indispensable. Then the banker and
shopkeeper is stimulated to double activity in both capacities. He advances
from his stores food, seed, stock, and even money to the peasantry, who can
offer nothing but their credit in return. By relieving the better classes of
the community he lessens the pressure on the public pm-se. But he does
more than this.* * * Experience has proved the advantage of leaving the
transport and distribution of food-supplies to private trade. * * It is the
sowkdr who spans the gulf which separates want from plenty, and fulfils the
functions of distribution which no State agency can perform.'
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" The problem before us is how to keep the money-lender in

his place, to encourage and support him in all useful functions,

but to restrain him, as he is restrained in Native States, from
becoming the enemy and oppressor of the poor? The leading

principles of our new measure, then, should be to give both sides

fair play, instead of setting the two classes by the ears ; to diminish

the risks of fraud in borrowing and extortion in repajang ; to dimin-

ish the risks of loss in lending and excessive delay in recovery

;

to obliterate any stigma resting on our judicial institutions. We
must foster due credit, check that which is undue, and allow free

scope to all civilizing processes and healthy relations between
capital and labour. We must hold the roj't responsible in our
Courts for what he has really borrowed, not for what he has

not, and make him repay by his own exertions all that he reason-

ably can repay, not set him free, by sudden, one-sided or * heroic

'

remedies, to enter on a fresh career of indebtedness. In short, we
must see the parties as they really are, in a condition of Oriental,

not of European, civilization, and deal with them by the Indian

experience of success in past generations and failure in the pre-

sent, rather than by the intrusion j?er saltum of alien institutions

which are in their own land the result of centuries of experience

under totally different conditions.

" I will now endeavour to set forth, as clearly and fully as

time and the occasion permit, the principal provisions of the Bill I

am introducing, premising that, as the latter is intended to supple-

ment, modify and dovetail into the Civil Procedure Code, and it,

thei-efore, in some parts presents to the unskilled reader a confused

and imperfect aspect, I shall discard its arrangement, and endea-

vour to express in plain English the effect which its provisions

(coupled with the Code) are intended to produce.

" The first object aimed at is to establish precautions against

fraud by either debtor or creditor in their original transactions

with each other, and so keep them on good terms and out of Court
as far as possible. The Commission thus enumerate the chief

frauds which are practised :

—

By creditors: (1) forging bonds; (2) withholding the consideration

mentioned in bond
; (3) obtaining new bonds in satisfaction of

old bonds and of decrees, and nevertheless enforcing the latter
;

(4) not giving credit for payments
; (5) refusing to explain or

wrongly representing tlieir accounts to debtors.

By debtors : (6) retending in evidence false receipts and false evidence

of alleged payments
; (7) pleading that bonds are false when they

are really genuine.

B 8G2— 21
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** Chapter VIII of the Bill is intended to meet the first three

and the last mentioned kinds of fraud. It provides that every

instrument to which an agriculturist is a party shall be written by

or under the superintendence of a village-registrar, executed in his

presence, and attested by him ; that the registrar shall give a copy

of it to the party not entitled to the original, and shall both en-

dorse on the original whether transfer of consideration took place

before him or not, and mark for future identification any instrument

which such original supersedes. The reasonableness of such a

measure is evidenced by the provisions for notaries in France and
most other European countries, and by the penalty in England

on unauthorized persons practising as conveyancers. Instruments

not so executed will be invalid. By these means every ryot

should at least know what he signs, and both parties should

receive due protection. Chapter IX. directed against the remain-

ing three kinds of fraud, provides, under a penalty, for the grant

to ryot on demand of written receipts, annual statements of their

account, and pass-books, and for the latter being written up from
time to time and attested by the money-lender. These two chapters

are based on recommendations of the Commission. Certain pro-

visions of both of them may to some eyes appear too minute to be
satisfactorily workable. But due allowance must be made for the

existence of a ryotwd,ri settlement ; for the detailed regulations

which the position of Government as a landlord necessitates, and
for the intimate personal relations with the people resulting from
residence of revenue-officers (who will supervise the working of

these chapters) in camp for six or seven months of every year.

For instance, the granting of receipts for revenue payments and
furnishing every ryot with a copy of his account have in Bombay
been provided for by law since the commencement of British rule,

and the calling ryots in person by thousands and testing the pass-

books or receipts given to them by the Government books is there

one of the most ordinary and useful duties of an assistant or deputy
collector,

" The next step contemplated is that, whenever serious mis-
understanding unfortunately arises between money-lender and
ryot, either party should be able to resort to a friendly non-
judicial authority bound to use his best offices to reconcile the two,
and that no litigation should be commenced without a certificate

from the conciliator (as the authority constituted by chapter VI
will be termed) that his endeavours in this behalf have failed. Such
Courts of Conciliation were advocated by Sir John Strachey just

twenty years ago, and by Mr. Oust in 1870 in the Calcutta Revifw.
On the present occasion their success in France was brought
forward last year by Sir Erskine Perry in some Notes which have
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been published in India ; and the subject is suggested for consider-

ation in the Secretary of State's despatch already referred to. For
details of the French system, derived from personal observation dur-

ing a residence in France, I am much indebted to Mr. Fitzpatrick,

the Secretary to the Government of India in the Legislative De-
partment. The proposed conciliators will so far differ from the

French Juges de Paix, that they will not have, in addition to con-

ciliatory functions, a petty judicial jurisdiction (up to 100 francs=
Rs. 50), nor will they be able to compel the attendance of the

defendant before them ; but they will, in consequence, be unable to

exercise undue pressure, which in India might perhaps under some
circumstances be apprehended.

*' Closely connected with the subject of conciliation is that of

Panchayats, or arbitration by non-oflScial persons or bodies, such as

the Poena Arbitration Court, and of incorporating such arbitration,

with more or less assistance and control, into our judicial system.

The question is a difficult one in some aspects. All that I am
now able to say is that it is under careful consideration, and that

any provisions which may be decided on can be inserted hereafter

in the Bill when passing through the Select Committee of this

Council.

" Supposing that, notwithstanding all the preceding precau-
tions, the dispute unfortunately develops into litigation, the Bill

next endeavours to place the Courts of law within easier distance
from the homes of the people, and to make them more absolute,

less technical, less dilatory and less expensive. I may here mention
that, out of 4,650 villages in our four districts, only 29 per cent.

are now within ten miles of their Courts ; 35 per cent, are from
ten to twenty miles off; 24 per cent, from twenty to thirty miles ;

and 12 per cent, between thirty and sixty miles—distances which,,

in the absence of railways, represent a considerable inconvenience
and loss of time to those obliged to attend. In pursuance of the
objects just named, chapter V empowers the Local Government to

appoint any Patel of a village whom it deems competent to be
village-munsif for his own village, or, if desired, for other villages

also within a radius of two miles. The munsif 's jurisdiction will

be limited to suits for money not exceeding ten rupees, and will

generally follow the model of the Madras village-munsif's system,
constituted under Madras Regulation IV of 1816, except that the
munsif will not have, as there, a further jurisdiction, by consent of

parties, extending up to Us. 100. The munsif's decision will be
final, except in case of corruption, gross partiality or misconduct
proved before the Special Judge, to whom I will presently refer^

This Madras system is well worthy of attention. It is a remarkable
fact that these munsifs dispose of nearly one fourth of the whole



164

civil litigation of the Presidency. ]n other words, some 45,000
suits, for which the people in Bombay might be dragged to our
regular Courts, with all their attendant delay, cost and harshness,

are in Madras quietly disposed of at the people's own homes with-

out ony one of these evils. Nearly the whole of these suits are for

sums not exceeding Rs. 20, and nearly half for Rs. 5 and under; but

the returns do not show how many of them are for Rs. 10 and under
and, therefore, tried without the consent of both parties. It ha&
been surmised that many of the disputes here dignified by the-

name of ' suits ' are so petty that in Bombay they are never brought
to a regular Court at all ; but the general statistics do not bear this

out, as in the Bombay Mofussil in 1877 there are 144,412 suits

to a population of 1 5^ millions, while in Madras there were only

190,290 to above SI millions. Again, I understand from Mr.
Carmichael, Member of Council at Madras, who has kindly given

me much information, that the bulk of them are not between usurers

and ryots. But the fact remains that a very inferior agency can

dispose successfully, without appeal, of suits not lower in value,

though differing somewhat in nature, from those with which we
have to deal. Although, however village-munsifs may thus be a

fairly efficient institution in Madi'as, where they are a survival of

ancient times, and where society is still in a comparatively simple

state, it would be impossible at the present day to constitute them
by law throughout all villages or village-circles in our Deccan
districts. The people are now too independent, too active-minded,

too irreverent to accept implicitly the decision of village seniors as

such, or, as a Native newspaper puts it, ' in the present times of

freedom and liberty, wh^n even children do not obey their parents,

the village headmen have no authority and influence.' Even if we
in Bombay could su<jcesst'ully impose on our hardworked and
ill-paid Patels this, to them, novel function, there is- the further

difficulty in their case that the bulk of our petty suits are brought
by money-lenders,, with whom- the Patel would too often be, by
want of education or by absolute interest, unqualified to cope.

Our advanced conditions postulate a more skilled judicature, better

judges, and, consequently, fewer of them ;. and these the Govern-
ment must in the main provide. At the same time there can
be no harm in taking advantage of the present opportunity to

empower the Government to invest with petty jurisdiction up to

Rs. 10 any village Patels whom, it may here and there find to

be qualified by education and character. We may hope that the

number of such Avill gradually increase.

" Next above these new Munsif's Courts come the existing

Courts of subordinate Judges, who are all trained officers, divided'

iaato two classes, with proportionate powers, and receiving salaries
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of from Rs. 200 to Rs. 800 per mensem. These Courts it is

proposed to strengthen in two ways. Their number will be in-

creased from 24 to 36, thus diminishing their local jurisdictions,

and the distances to them from the people's homes ; but this,

being an executive measure, needs not to be provided for in the

Bill. Their powers will, moreover, be considerably increased. By
chapter II of the Bill all subordinate Judges in the four districts

will be invested with what are termed Small- Cause-Court powers
but enlarged so as to include mortgage-cases of the class in which
agriculturists are so commonly involved. And by chapter IV
they will all receive jurisdiction in insolvency. The question of

how far the summary jurisdiction, not open to appeal, which the

Small-Oause-Court model implies, might safely be entrusted to

the two classes of subordinate Judge has received careful considera-

tion in connection with the opinion of the Secretary of State in

paragraph 33 of the despatch :
' I am inclined to think that the

principle of summary jurisdiction without appeal might be con-

ferred experimentally on all civil Judges in the Dcccan with
great benefit.' It is considered that such jurisdiction may be
conferred on the first class subordinate Judges up to the full limit

allowed in the Mofussil Small-Cause-Uourts Act, namely, Rs. 500
(£40), and on the second class subordinate Judges up to Rs. 100

(£8) absolutely, and up to Rs. 500 by consent of the parties

(on the analogy of the higher jurisdiction of village-munsifs in

Madras). But three special safeguards are proposed in chapter
VII. Firsthj, inspection.—A special Judge will be appointed to

inspect, supervise and control the proceedings of the subordinate

Judges, munsifs and conciliators under the Act in all the four

districts, and see its new principles and policy effectively carried

out. The special Judge will be aided, in each pair of the four

districts, by a special assistant Judge or subordinate Judge, who
will during the greater part of the year be engaged in travelling

about, inspecting and supervising all subordinate Courts. In
Bombay the Collector and his assistants similarly move about,

inspecting and controlling the revenue and magisterial administra-

tion, mixing with the people, and, in particular, examining the

civil work done by mamlatddrs. Long experience has proved that

the system produces excellent results. Secondly^ revision.—The
power of revision vested in the High Court by section 622 of the

Code of Civil Procedure is extended, on the analogy of section 295
of that Code, to the special Judge, who will be enabled to call for

and examine the record of any case and correct failures of justice, as

also similarly to deal with cases called for and referred to him by
his assistants just mentioned. The powers of the High Court
under the same section will remain intact. Thirdly y sitthig * in

banco.'—The special Judge and the assistants with his authoriza-
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tion are enabled to stay the proceedings in any case pending in a

subordinate Court, and to sit with the Judge as a Bench to try it.

The power of withdrawing a case and trying it himself, or trans-

ferring it to another Court, which the district Judge possesses

under section 25 of the Code of Civil Procedure, will also be ex-

ercised by the special Judge, and by his assistants with his autho-

rization. These proTisions will enable important cases to be tried

by superior officers or a Bench, and promote that exercise by such

officers of their personal example and that enlargement of their

practical experience which are thought so desirable 'by the Secre-

tary of State.

" In concluding this part of the subject I should explain that

the amended jurisdiction will, for convenience sake, supersede

altogether that under the Mofussil Small-Cause-Courts Act, and

thus litigants who are not agriculturists will in money cases obtain

throughout the four districts the special advantages designed for

the latter. Also, no special provision is made for subordinate

Judges moving about and sitting at different places, because they

can be required to do so under the existing law.

*' The procedure followed by the Courts under their new
jurisdiction will be pretty nearly that of Small-Cause-Courts,

which again differs but little, except as to recording evidence at

length, from that of the Code of Civil Procedure. One exception,

however, is so important as to require special mention. The
Commission pointed out that the proportion of cases decided in

Bombay ex 'parte, or in the absence of the defendant, vastly ex-

ceeded that in any other part of India. In the four districts the

proportion ranged in 1876 from 60 to 74 per cent., and last year

from 57 to 66 per cent. This has been ascribed to a variety of

causes, of which the chief probably are ignorance of the ryot

that he has a defence, want of means to pay a pleader, conviction

that the Court, for want of time or other reasons, will not go into

the merits of his case or look behind the bond, fear of irritating

his creditor by a defence or fraudulent non-service of summons.
The various provisions of the present Bill, however, completely

alter the position. The obligation laid on the Court of going

into the whole merits of the case, and behind the bond if necessary,

to which I shall presently allude, will remove the first three of

the above causes of backwardness on the ryot's part, and will

probably lead to his more frequent voluntary appearance. But
that obligation can scarcely ever be successfully performed in

his absence and without his help ; and it is, therefore, considered

indispensable to make it incumbent on the Court ordinarily to

exercise in all cases of a defendant's non-appearance the power
of compelling him to attend now vested in it by the Code for
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exceptional use. Compulsory attendance will meet the other two
causes of absence above mentioned. Any hardship which it might
be supposed to involve will be more than balanced by the con-
sequent better hearing of the case, and will, moreover, be much
lessened by the proposed bringing of the Court nearer to the
debtor's home.

" Closely connected with the question of procedure is that of

how far effect should be given to the suggestion of the Secretary
of State that possibly it would be desirable to exclude professional

pleaders from the ' Courts with summary jurisdiction and without
appeal up to a limited amount ' which he desires. Upon this point
we have two precedents. The French Code excludes all skilled

advocacy from the Courts of the Juges de Paix, whether in concilia-

tion or trial of suits, in the following most stringent terms :

—

' Aucnns avoues, greffiers, huissiers et ci-devant hommes de loi ou
procureurs ne pourront representer les parties aux bureaux de paix.'

The Madras Regulation for village-munsifs excludes professionals,

but allows the deputation of a relative, servant or dependent—so
that, for instance, a sowkd,r could send his gumdshta, and a ryot
could send or bring with him a clever son or nephew educated in a
Governmeut school. It may be true that where a case, involving

even a moderate amount, is intricate, owing to mortgages or other
exceptional circumstances, a competent pleader may be of much
use both to the parties and the Court. On the other hand, it must
be admitted that a pleader is a weapon at the command of the
rich alone (one subordinate Judge even states that a pleader who
often took ryot's cases would lose his best customers) ; that in

simple suits a pleader can often add nothing of value to what is in

evidence, but only wastes time and introduces confusion ; and that
the presence of pleaders predisposes some judges to decide on what
counsel put before them instead of going independently into the
merits. Upon a balance of such considerations the draft Bill

follows the Madras law in excluding pleaders, but admitting non-
professionals, in all cases before a village-mimsif or conciliator. It

also attempts to check the unnecessary employment of pleaders in

higher Courts, by excluding pleaders' fees from the costs awarded
in cases before a Subordinate Judge not exceeding Rs. 100, unless

the Court certifies that professional assistance was necessary to

the proper conduct of the case. The appointment of a pleader by
the Court in cases where the debtor needs counsel, but cannot
obtain it, is also provided for. This has been suggested in several

quarters, and seems reasonable.

" I must here venture to express ray regret that a material

simplification of the civil procedure with a view to saving delay
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and expense has not been found to be feasible. I see from official

returns that in the Bombay Presidency in 1877 the average dura-

tion of uncontested suits was 132 days, and of contested suits 272.

It is no doubt true that the intricacy of a suit has no necessary

connection with the amount in issue, and that a mortgage for

Rs. 50 may present the same features as one for Rs. 5,000 ; and

it may be argued with much show of reason that a Procedure

Code should provide for all possible circumstances, and be of ge-

neral application. At the same time, looking to the fact that, out

of about fourteen hundred thousand civil suits of all kinds disposed

of annually by the Courts of all grades in British India, some twelve

hundred thousand, or 85 per cent., are for sums under Rs. 100

(£8), and six hundred and thirty thousand, or 44 per cent., for

sums less than Rs. 20, I cannot but feel, and I think the people

feel too, that our Civil Procedure Code, with its six hundred and

fifty sections and all that they involve, is in minor cases a burden

almost too heavy to be borne. I trust the day may come when
not only Deccan ryots but all India will obtain some relief in

this respect.

''Having thus noticed the proposed reorganization of the

Courts, I proceed to explain some important changes contemplated

in the substantive law which they administer. These group them-

selves round two main heads,—the definition of a debtor's liability,

and the mode and extent of its enforcement.

" A Court proceeding to determine the amount of a debtor's

liability is met in limine (in our four districts at any rate) by the

undeniable fact that, as Mr. Redder expresses it, ' the passing of a

bond by a Native of India is often of no more value as proof of a

debt he thereby acknowledges than the confession by a man under

torture of the crime he is charged with.' The Commission urge

two points,—that the money-lenders have learned, through our

system, to use and rely upon bonds almost exclusively, and that

their bonds are mostly no correct representation of actual trans-

actions. In close connection with this difficulty about bonds is

that of usurious and of compound interest whether only levied in

the account, or also provided for in the bond. That the money-
lenders do obtain bonds on false pretences ; enter in them sums
larger than agreed upon ; deduct extortionate premiums ; give no
receipts for payments and then deny them ; credit produce at

fraudulent prices ; retain liquidated bonds and sue on them ; use

threats and warrants of imprisonment to extort fresh bonds for

sums not advanced ; charge interest unstipulated for, over-calcu-

lated, or in contravention of Hindd law, and commit a score of

other rogueries^—these are facts proved by evidence so overwhelm-
ing that I scarcely know whose to quote out of the five volumes
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composing the Report of the Commission. Hence arises the ques-

tion whether, as the Secretary of State expresses it, * the Courts

should be obliged to enter into the merits of every money-claim,

whether secured by bond or not, and should award only such suras,

whether for principal or interest, as they deemed just, and should

in no case give compound interest, or a larger amount of interest

than the principal sum.*

" The answer in the affirmative has been maintained, in

various quarters of not inconsiderable authority, to be in accord-

ance with sound general principles of equity. Sir Arthur
Hobhouse, in a note on the execution-sale of land dated April 28th,

1874, when alluding to some remarks by 'a man like Sir John
Strachey, who treats the subject with equal sobriety and ability,'

continues :

—

* From my point of vievf, I say that, if what he has said, or the major
part of it, he now true, it can only be met by a large increase of correctional

power over contracts to be vested in judicial tribunals and strengthened by
a usury law. In our own country the Courts of Equity invented laws for

the protection, not only of persons of weak character and immature age,

but of expectant lieii's, of reversioners—in fact, of all persons placed under
temptation to make improvident bargains. When they came across the

usury laws, they made them subject to the more sweeping law created by
themselves, and moulded them so as to produce fairly reasonable, though
not very legal, results. They laid hold of mortgages under which the mort-
gagee became absolute owner if the debt were not paid by a certain day,
and declared that the parties did not mean what they had said, but that

notwithstanding the absolute forfeiture, there remained an equity of redemp-
tion in the mortgagor. * * * I do believe that sensible Judges, armed
with a large power of moulding improvident bargains, and strengthened
by a usury law in the background, may administer more than a trifling

palliative.*

Sir George Wingate wrote thus in 1852 :

—

' It remains to be shown how it is that the creditor in our Provinces
has acquired a degree of power over his debtor which is wholly unknown ia

Native States. This power, it is clear to me, has been conferred by our
laws, which enable the creditor to obtain a decree against a debtor for what-
ever may be written in his bond, and enfoi'cement of that decree by the
attachment and sale of whatever property, moveable or immoveable, his
debtor may possess or acquire. * * * The Hrst remedy I have to suggest
is as follows. * * The enactment of a law to permit the Court to decree in

all cases, on equitable considerations, whatever rate of interest it may deem
proper, but that in no case siiall the total amount of interest exceed the
principal ; and tliat the Court shall also in all cases be at liberty to iix the
amount of the principal on equitable considerations with reference to the
amount which it may consider to have been actually received by the debtor,
and irrespective of the sum entered in the bond or acknowledgment of the
debt.'

B 862- 22
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Mr. Pedder says :

—

' A bond should not be considered sufficient proof of a debt unless its

antecedents will bear the light, and show that the consideration for which it

was passed was a fair as well as an actual one. * * * *

'It appears to me that some limitation of the rate of interest and

some restriction on grossly unfair stipulations in contracts, as contrary to

justice and public policy, are practicable and expedient.'

From ' The Land and the Law/ a well-known pamphlet by the

Hon'ble Mr. Justice West, of the Bombay High Court, I take the

following excerpts :

—

* If, on the one hand, therefore, the State must needs lend its aid to

the creditor as an essential condition of material progress, it must, on the

other hand, assign bounds and conditions to this trial without which it will

probably become an instrument of social and political mischief. Particular

classes in England supposed to be specially subject to imposition or unfair

usage— as seamen and minors—are protected against disadvantageous

baroains. The truth is recognized and acted on that there is no real

equality, even of the roughest kind, between them and their employers.

Still less can such an equality be assumed with safety in a community split

up into sections, divided by the impassable barriers of caste and hereditary

occupations. The extremes of astuteness and gullibility are thus fostered

and brought into contact. * * * At an

earlier stage, borrowing at interest in England, as elsewhere, was generally

an ajjpeal of helplessness to avarice * *
. .

*

There are few who will deny that the India we have to deal with is much

more like that earlier England than the England of to-day *

* * In the case of all obligations for a principal of

not more than Rs. 500, the Courts should have full power to treat any

interest in excess of nine per cent, as simply penal, and to cut it down to

such rate as should, under the circumstances, seem just. *

* * Compound interest should be disallowed, consistent a3

it is with sound commercial principles, in order to make it a disadvantage

to creditors to leave obligations unsettled until the debtors are involved

beyond redemption.'

" But upon this subject not only opinion but precedent are

forthcoming. Of the manner in which our Government, a few

years ago, deemed it necessary to protect the ryot we have a

striking instance in a clause (still unrepealed) of the Bombay
Regulation Y of 1827. It runs thus :

—

' Glaufte 2.—And in the case of a cultivator of the soil, sued upon a

written acknowledgment executed at a place which was not at the time of

such execution under British jurisdiction, if the circumstances are such as

to convince the Court that the creditor might reasonably be expected to

possess other proof of the amount besides such written acknowledgment

(the consideration received for the same being contested), then the said

writing shall not be held conclusive as to the amount, whether the defendant

prove a deficiency in the consideration or not, but the Court shall pass a

decree for only such amount as the claimant may otherwise prove to be due.'
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The law which preceded it, Regulation I of 1823, was even more
explicit

;

* Sectioti 36.—Whenever a cultivator of the soil is sued upon an acknow-
ledgment in writing executed by him befoi-e the territory where it was
executed came into the possession of the British Government, it shall be
competent for him to plead that he did not receive a full consideration for

the same, whereupon the plaintiff shall be required to prove his debt in

the same manner as if no acknowledgment had been executed ; aod such
sum only as in the circumstances of the case is just and equitable shall be
allowed in the decree.'

The wisdom of our early legislators in thus dealing with the facts

around them was greater than their foresight, which led them to

hope that with the planting of the British flag and the establish-

ment of *a regular system for administering justice' the causes
would pass away by which ' cultivators were easily induced to grant
written obligations for larger sums than were due.'

*' What the Bombay Government of Sir Richard Temple have
from the first substantially advocated, and what we really need, is

something approaching to a restoration of this early law, together
with power to cut down unreasonable interest. The Court should
set itself to do substantial justice in every case which came before

it, instead of being satisfied with the letter of a bond or the bald

assertions of either party, and it should of its own motion make
such enquiry as it found necessary to this end. On the one hand,
a simple denial of consideration should not throw the burden of

proof on the plaintiff, but, on the other, if the circumstances were
such that he ought to have clear accounts and evidence and he
failed to produce them voluntarily or on the Court's requisition,

the Court would draw its own conclusions against him accordingly.

If he did not come into Court with clean hands, he would be
entitled to little consideration. The Court should not go farther

in any case or against either side than sufiSced to get at the truth
of the matter, and to give an equitable decision. There appears no
reason to fear that such an exercise of its discretion by the Court
would be either unfair to the creditor or demoralizing to the
debtor. The objections to usury laws are well known and so

cogent that only special circumstances can justify special legisla-

tion. Even a maximum legal rate of interest, however, had this

advantage that, as Mr. West says, *' it set up a standard, and gave
fixity to men's vague ideas of what might reasonably be asked for

the use of money in those numerous cases in which the loan partook
but slightly of the character of a true mercantile transaction."

Where the rate of interest is regulated by the ordinary laws of

supply and demand, interference is indefensible, unless, as in the
case of interest after decree, the security be changed. But where,



172

as Sir John Straobey has said, ' the conditions depend more upon

the degree of simplicity in the borrower and of i-apacity in the

lender than on anything else,' no such respect need be paid to

them—the less so that with Hindus we have the support of the

law of ddni'dupat, and that tlie security will be greatly increased

by the provisions for recovery to be mentioned shortly. It has

been urged, and with some truth, that there is nothing in the pre-

sent law to prevent such enquiry and doing of substantial justice
;

that certain rulings of the Bombay and other High Courts are

suggestive of this course and support ddin-dupat, and that the

provisions of the Contract Act as to undue influence are very wide.

But, however this may be, the practice of the lower Courts is

usually different, and there are good reasons to fear that, unless

their duty in this respect be clearly expressed in the law, ignorance

of rulings, press of work, indolence or a desire to get through

cases rapidly will, as hitherto, tend to prevent its performance.

It may be pointed out, finally, tbat Lord Cranbrook, besides con-

firming the sanction given by Lord Salisbury to the introduction

of the Bombay draft Bill containing provisions on the principle

above referred to, appears to look with approval on * extending the

powers of Judges to modify the contracts entered into between

man and man.' In accordance with this view the first four sections

of chapter III have been framed, and will apply to all determina-

tion of the debts of agriculturists which may take place under

the Act. The history and merits of disputed or doubtful cases

will be enquired into, and an account wdll be taken in a certain

w^ay if the Court considers the agreement not fair and equitable.

Whether these sections express intelligibly, or wall secure effec-

tively, the action needed, seems doubtful ; but they can perhaps be

improved in select committee. Regarding this safeguard and
those of registration and accounts already explained, I should

perhaps observe that any ingenious person can imagine methods by

which debtor and creditor in collusion may evade them. But the

same may be said of many other most beneficial enactments. We
can only help those who will help themselves ; and I believe a

large proportion of our Deccan peasantry will take heart of grace

to do 60.

"A second important question affecting the determination

of the amount of the debtor's liability is that of the period of

limitation. The old law of Bombay (Regulation V, 1827, sections

3 and 4) fixed twelve years in the case of debts supported by a

bond, and six years in the case of debts not so supported, as the

periods within which civil suits for recovery must be brought
respectively. By Act XIV of 1859 these periods were reduced

to six and three years respectively^ with the further restriction
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that a debt supported by written contract was to come under tlie

three years' period, unless it was registered. This is the present

law, Acts IX of 1871 and XV of 1877 having made no material

change. There is an almost universal consensus of opinion that,

as the Commission say, ' the reduction in the periods of limitation

has been the cause of considerable hardship to the debtor.*

Under the old law, the debtor was rarely sued or called upon to

renew the bond till near the expiration of the twelve years, and
then he was, at most, sued under the provision of ddm-dupat for

twice the principal sum lent. But under the law since 1859 the

creditor is forced within every three years either to sue the debtor,

or to obtain from him a fresh bond for principal and any accumula-

ted interest. In practice, he does so nearly every two years, in

order to make sure of not missing the period through any accident

or default. To show the difference between the two laws

:

Rupees 100 at 9 per cent, become Rs. 208 in 12 years; but if the

bond be renewed triennially, the amount is raised to Rs. 260.

At the hiofher rates, which are but too common, the effect is

more startling. Rupees 100 at 25 per cent, become Rs. 400 in

twelve years ; but renewals every two years produce a total of

Rs. 1,139 ! That these results are actually enforced in practice is

amply proved by the evidence taken by the Commission, from

which Mr. Redder (in an interesting article in The Nineteenth

Century for September 1877) gives a few illustrations. In short,

the debtor thus suffers the cost of writing and stamping a new
bond ; is charged compound interest instead of simple ; often has

to bear the expenses of a suit, and, finally, is frequently obliged

also to submit to a large nominal increase of the principal, as the

price of the creditor's forbearing to sell him entirely up, or to

have him arrested and imprisoned. It is perhaps unnecessary for

me to quote numerous authorities at length to prove these general

results. The collective opinion of the Commission has been stated.

Mr. Auckland Colvin summarizes the evils, and favours a change.

Mr. Shambuprasad has treated the subject with much minuteness,

and strongly urges the restoration of the old Bombay law.

Revenue and judicial officers, both Native and European, take the

same view in their letters to the Commission. Mr. Redder has

been quoted already. Mr. Wedderburn, in a report specially called

for by the Bombay Government, advocates a twelve and six years'

limit ; and it has, I observe, been adopted as desirable at a public

meeting of the inhabitants of Poona held not long ago. The
Collector of Poona gave evidence to the same effect before the

Famine Commission.

" The only plea which has, as far as I am aware, been advanc-

ed in favour ofthe three years' period is that it obliges the making
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up of accounts at short intervals, thus enabling the ryot to know

how he stands, and preventing his being deeply involved without

his knowledo-e. This objection had, undoubtedly, very considera-

ble weio-ht at the time it was made. Whether the benefit of a

short account, thus secured by a three-years' limitation, outweighed

the evils of a new bond, compound interest, &c., which it entailed,

is a point upon which there may well be difference of opinion. But

the whole aspect of the question seems to be changed by the

provisions in chapter IX of the Bill regarding receipts and state-

ments of account. Taken in connection with section 17, which

enables any agriculturist to sue for an account, and to get a decla-

ration of the amount really due to him under all the new and

searchino- provisions of the Act, it would appear that the object

of short accounts will now be attained, and perhaps more efficiently

than it ever could have been by the indirect expedient of a limita-

tion-law. Under these circumstances it is proposed to restore, by

section 72, the old Bombay law.

*' I now proceed to the second head—the mode and extent of

enforcement of equitably determined liability. In the execution of

a decree by sale of moveables, the necessary wearing apparel of

the judgment-debtor and his wife and children, his implements of

husbandry, and such cattle as the Court may deem necessary to

enable him to earn his livelihood as an agriculturist, are now
protected by the amended Code of 1877, so it has not been thought

necessary to go further. As to execution against the person by

arrest and imprisonment, I rejoice to state that it is now consider-

ed expedient to abolish it altogether. Imprisonment will still be

inflicted as a punishment for fraud detected on insolvency ; but

that is a totally different thing. The maintenance of imprisonment

for debt, as found in the Indian law, is equally indefensible in

principle and in practice. As to principle, the Deccan Riots

Commission make clear that point, utilizing the opinions of John

Stuart Mill. Their appendices teem with evidence in detail as to

the extortion and wrong of which the warrant of arrest becomes in

practice the engine. Unacknowledged payments, fresh bonds for

sums unadvanced, life-long slavery and even female dishonour

may all be obtained—the first three constantly, by the mere pro-

duction of the warrant of arrest without enforcement. They say,

for instance, that in 1874 * it would seem probable that somewhere

about 150,000 warrants had been used as threats only.' The

outcry against imprisonment from officers well qualified to judge

of it has been uniform and persistent. Its abolition is unanimously

recommended by the Deccan Riots Commission. Mr. Pedder

and Miss Nightingale have in The Nineteenth Century brought the

evils it causes prominently before the British public. Sir Ei'skine
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Perry gives its abolition liis ' unqualified approval ' in a note
dated December 1st, 1877. Judicial officers and pleaders take
the same view as the Executive. Were it even defensible in

theory, which we have seen that it is not, the abuses to which, in

a country like Western India at least, it is proved to lead in

practice, afford sufficient ground for its condemnation in the dis-

tricts to which the Bill is to apply. The case has already been once
laid, though less perfectly and authoritatively than at present,
before the Governor General's Council in the debates on the Civil

Procedure Bill. The representations I then made had the warm
concurrence of Sir Edward Bayley and the learned Advocate
General for Bengal (Mr. Paul). The discussions in select com-
mittee as well as in Council showed that the objections to the
measure related less to its principle than to the other arrangements
such as an effective insolvency-law and a speedy recovery of bond

fide debts, by which it ought to be accompanied. These the Select
Committee and the Council could not see their way to, owing to the
insufficiency of the judicial machinery in the Mofussil ; and the
matter may be held to have been deferred rather than negatived.
But the present Bill provides all these necessary accompaniments
for the districts to which it is to apply. Imprisonment was, at best,

a barbarous device to meet the case of a debtor's concealing his

property or refusing to give it up. Under the draft Bill, it will be
quite unnecessary for these purposes and reserved for cases of
flagrant fraud or dishonesty in insolvents. In this altered position
I trust that no hesitation will now be felt by the Council in abolish-
ing a system which has been proved to be grossly abused as an
engine of extortion, and is in opposition to the legislation of the
civilized world.

" The case of execution of a decree by sale of immoveable
property remains for notice. The problem of whether such sales
should be enforced—one of the most difficult by which Indian
administration is beset— is entirely the creation of British rule.

Although the later Hindu law permitted the sale of land ' on proof
of necessity ' and Muhammadan law placed no bar to it whatever,
the general feeling of the country against alienation of ancestral
lands, coupled with trifling value of the right of occupancy and the
political objections to expropriation felt under a Native Govern-
ment, to which I have already alluded in my sketch of the system
of Native States, appear to have co-operated to prevent sales to
any noticeable extent. But under our judicial system ' the sale of
land registered in the Collector's books is' (as observed by Lord
Stanley in a despatch of January 25th, 1859) ' the most ready way
of enforcing a judgment : it gives the least trouble to both the
creditor and the Court, and holds out every inducement to both to
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resort to that mode of satisfying the decree in preference to any

other, even in the most trifling cases.' The Code provides, indeed,

an alternative to sale of the nature of an elegit, or temporary aliena-

tion, by allowing the land to be placed under the management of

the Collector for a term of years, not exceeding twenty, whenever

there is reason to believe that the liability can be thereby cleared

off. But the sections enacted in 1859 were not efficient for the

purpose in view, and therefore little acted on. Those substituted

in 1877 accidentally became almost unintelligible, and we are now
amending them. Practically, therefore, sale has hitherto stood in

the Code unfettered. The extent to which this judicial system has

been allowed to play, varies remarkably in different parts of India.

In Lower Bengal a zaminddri and certain subordinate tenures are

freely saleable, but the tenure of an occupancy ryot is not ; and

the local legislature are just now considering whether transfer shall

be allowed, provided the purchaser be a brother-ryot and not a

money-lender. Saleability in execution will, of course, follow

power to transfer. In the Panjdb hereditary or joint acquired land

cannot be sold in execution without the sanction of the Chief

Court, or other land without that of the Commissioner. In the

Central Provinces and Oudh, ancestral property cannot be so sold

without the sanction of the Chief Commissioner, or self-acquired

property without that of the Commissioner. In Ajmer all sale is

absolutely prohibited. In the North-Western Provinces, Madras,

and Bombay, sales are unrestricted. The position of the question,

as I have just described it, is generally admitted to be unsatisfac-

tory. In a correspondence originated by the despatch of Lord

Stanley already quoted, carried on through the last twenty years,

and now here embodied in some four hundred pages of print, the

question of a remedy has been discussed by the most able adminis-

trators throughout India. The alternatives of making land by law

absolutely unsaleable for debt ; of enabling proprietors to make it so

by voluntary trusts or entails ; of Umiting sale (as in some Native

States) to any surplus unnecessary for the subsistence of the

proprietor and his family ; of replacing sale in execution by

iisufructuary mortgages for the debtor's life or a maximum term of

years ; of restricting sales to specifically pledged land ; and of

confining the power of sale to the chief Court of a district—all

these have found powerful and zealous advocates. In favour of

restriction generally it is urged that to a community^ whom a

variety of circumstances combine to constrain or tempt into debt,

the addition of the land to the security they can offer is no advan-

tage whatever, but the reverse. It merely amounts to a permission

to live on capital, instead of living on income, anticipated perhaps,

but still only income. The process of living on capital is but a

short one, all the world over. Abolish the whole land-revenue
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deducting a modicum sufficient for the support of the debtor and
those of his family dependent on him. This course, which is only

a new application of the principle of temporary alienation, will add
greatly to the creditor's security, while diminishing the worry and
expense to both himself and the debtor ; but I reserve further

exposition for the Insolvency-chapter, where analogous provisions

occur.

*' While thus contemplating the continued recovery of debts

from moveables and land, however, policy no less than justice

demands that the last refuge of an effective insolvency-law should

be provided for the debtor. Such a law is really the bottom
of the whole matter. Compared with what we mean to compel a

man to 'pay, the question of what we shall hold him to owe sinks

into insignificance. The need for it has been generally admitted

for a long series of years, and has led to various legislative efforts

and measures. Sir George Wingate in 1852 advocated strongly
* the enactment of a simple and equitable insolvent-law to enabte a

debtor hopelessly involved to free himself from all his liabilities

within a limited period' ; and so recently as December 23rd, 1877,

he wrote thus :
' Of all the remedies proposed, I estimate the In-

solvency Act as of the highest importance, and as likely to prove

the most efficacious.' Sir Bartle Frere in 1853, when Commis-
sioner in Sind, issned Rules which worked well, but were su-

perseded in 1861 by the Code of Civil Procedure. Mr. William

Frere, Member of Council at Bombay, introduced into the Legis-

lative Council there in 1863 a Bill based on these Rules and the

Insolvent Act of the Presidency-town (11 & 12 Vic, cap. 21), but

applicable to the whole Presidency. It was carefully matured in

select committee, but was eventually withdrawn in 1867 for a

variety of reasons, of which the expediency of awaiting the result

of contemplated legislation in England was one of the chief. Sir

James Stephen in 1870 introduced into the Legislative Council of

the Governor General an Insolvency Bill applicable to all India.

It was taken almost entirely from the English Bankruptcy Act of

1869 and on circulation to the Local Governments was generally

held to be too complicated and unsuited to the circumstances of

the Indian Mofussil. In 1872 Mr. (now the Hon'ble Justice) West,

Judge of the Sadr Court in Sind, proposed a Bill with the essential

features of the original Rules of that Province ; but the matter was

not proceeded with. The measure generally is also advocated in

his well-known pamphlet ' The Land and the Law.' In 1872,

also, the Panjdb made a material step in advance in the Laws Act

then passed.

" Upon the acknowledged harshness of the Indian law of

insolvency as it stood up to 1877 I need not enlarge. The new
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Code of that year, together with the amending Bill, which will, I

hope, be passed at our next sitting, have so far relaxed it, that a

debtor arrested or imprisoned, or whose property has been attached,

may by application obtain a general inquiry into his affairs, a de-

claration of insolvency, and a release if in jail (with immunity from
subsequent arrest for the scheduled debts) on bond fide surrender
of all his property. A judgment-creditor also may apply for such
declaration. A final discharge may also be granted by the Court
at its discretion where the debts do not exceed Rs. 200, and is in

any case acquired on payment of one-third of the scheduled debts,

if the assets do not produce more, or after the lapse of twelve
years. The law is still, however, most defective. Application
may not be made by a debtor until process has issued against him j

arrest is retained and imprisonment, though for a shorter period ;

all property, except the moveables exempt from sale in execu-
tion, must be surrendered ; the debtor may be summarily imprison-
ed for a year, ' at the instance of any creditor,' for concealment or
bad faith, while no such penalty awaits the creditor; and in some
cases the debtor's future earnings will be unreasonably burdened,
while in others the creditor will not get what might fairly be
recovered for him. Finally, the whole becomes a farce through
the restriction that the Court may not grant a declaration unless
it ' is satisfied ' that the debtor ' has not, knowing himself to be
unable to pay his debts in full, recklessly contracted debts,' as if

persons able to pay in full were the usual customers of the money-
lender !

** The fact is that insolvency-law for the Indian Mofussil
made an altogether false start. In England, fraud by the debtor
is the chief danger, and even the legislation of 1869 has failed

through his ingenuity ; in India fraud by the creditor has almost
solely to be guarded against. In England, insolvency is presuma-
bly a man's fault ; in India it is presumably only his misfortune..

In England, embarrassment ordinarily arises from gross extra-
vagance or reckless trading ; in India, one or more bad seasons,
the loss of a bullock or two, or the religious necessity of marrying
a child, are its most frequent origin : extortion and fraud by credi-

tors help its onward course. Yet in England, insolvency has
hitherto been treated more leniently than in India. Misfortune
has here been made a crime, for which even life-long slavery might
not atone. Surely, we must divest ourselves of much confusion
of ideas. Whether a man is insolvent or not, is a mere question
of fact, quite unconnected with the enquiry how he came to be so.

How much he can repay, without being made a useless or
dangerous member of society, is a mere matter of calculation, into
which the moral aspects of his past conduct cannot enter. To such
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enquiries ideas of revenge and punishment are altogether irrelevant.

Imprisonment is only appropriate for concealment, contumacy and
other forms of fraud. To declare an agriculturist insolvent when
he is so ; to set a reasonable time before him during which he shall

work himself free and reserve the means therefor ; and eventually
to start him afresh with the lesson of experience, seem more sensi-

ble than to lock him up for a time while his family are starving,

and then turn him adrift a beggar. To the creditor certainly the
former course will be the more profitable, as also to Society.

** In accordance with these principles, the Bill, in the first

place, provides (section 20) for the numberless petty cases in which
the means of the debtor, the claims against him and his partial or
total inability to satisfy them come before the Court in the course
of the suit or application for execution. Where this is so, it is far

shorter, simpler and less troublesome to all parties to empower the
Court at once to settle the matter than to let it go on through the
perfectly useless, but costly and vexatious, forms of taking out
execution and applying for declaration of insolvency. Where the
case is quite simple, the Court will, therefore, release the debtor
from any balance which it is satisfied he cannot pay. When there
are several creditors or other complications, and the amount
exceeds Rs. 50, it may at once direct the taking of insolvency-

proceedings. Again, where such proceedings are instituted, either

so or on the application of either debtor or creditor, ascertained

insolvency will be at once admitted, and the Court will proceed to
turn the available assets to the best advantage. To avoid the
frequently iniinous loss through selling moveables by auction, the
Court may hand over articles at a valuation made by assessors.

As to immoveable property, any portion specifically pledged for

a scheduled debt may be let rent-free for a premium for a term
not exceeding twenty years, instead of being sold, if the debt can
thereby be cleared off. Portions unpledged may be handed over
for a term not exceeding seven years to the Collector, who will

assign to the insolvent sufficient to maintain himself and those of his

family dependent on him and lease the remainder for the benefit of

the creditors. In practice the lessee will probably sometimes be a

creditor, but more often the insolvent himself under due security.

If the debts cannot be fully paid off by these measures, the insolvent

will be discharged from the balance. The proposal which has
been made that the fixed period should be subject to the life of

the insolvent has been rejected as too unfavourable to the creditor.

The limit of seven years has been fixed after careful consideration

of the various proposals relating to temporary alienation contained
in the land-sale correspondence already spoken of. If a man's
debts are so heavy that he cannot clear them off in this time, it
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is better that he should get a discharge for the balance, than that

he should drag on as a slave without hope of freedom or stimulus

to exertion.

VII.

" Reviewing the Bill broadly, it may fairly be said to secure,

to an extent not hitherto attempted, (1) precautions against fraud

by either debtor or creditor in their original transactions with

each other ; (2) interposition of friendly conciliation between
disputants previous to litigation

; (3) approximation of the Courts
to the homes of the people; (4) some small simplification of

procedure and diminution of the expense and technicalities arising

from legal practitioners; (5) equitable jurisdiction to reduce all

exorbitant, fictitious and fraudulent claims ; (6) finality of judi-

cial decisions, subject to adequate safeguards; (7) prompt and
unfailing enforcement, through the Collector when necessary, of

all adjudicated claims of reasonable amount ; (8) discharge of the

debtor from such claims, or balance of them, as, after all reasonable

enforcement for a long period, could not be fully realized except by
demoralization or life-long bondage.

" Such a result, while falling not short in favour of either

debtor or creditor of what is fairly commensurate with the nature
of the case, the analogy of law in other countries, the rules of

pecuniary need and supply, and the strictest equity, goes no
farther in reform than the political necessity of a prompt and
effective remedy for the social disorders of the Deccan appears
imperatively to demand.

" If I am asked what I think will probably be the effects of

the measure and how far I expect it to be successful, I must reply

that, although I cannot undertake to answer for all the detailed

provisions of a Bill which is the outcome of revision at more
hands and authorities than one, I think that it cannot but be most
beneficial, and that it will to a great extent meet the needs of the
Deccan, provided it be supplemented by executive action in the
directions already indicated. Of course, no one expects from it

the abolition of indebtedness for all time. The ryots are
* depressed and crushed by a variety of concurrent causes.' With
only one class of these, though perhaps the largest, does the Bill

profess to deal, but in a way which may reasonably be rewarded
with success. At least, it gives effective help to every ryot
who is disposed to help himself. The reorganization of the Courts
is favourable to all parties. The relations of debtor and creditor

are adjusted on fundamental principles, equitable as between the
two, and essential to the cohesion of society. A man should pay
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what he really owes, and no more ; but his creditor should not be

allowed to use the State for the purpose of beggaring and
enslaving him. On the other hand, we cannot justly and reasonably

legislate for the summary relief of the debtor from unjust and
extortionate claims, unless we also give to the creditor full and
effective aid in obtaining all that is fairly due to him and reasonably

recoverable. A creditor's difficulties when he has got his decree

should be reduced to a minimum. If we make the decree a just

one, it should be effectively enforceable. Without ample provision

on this principle, the destruction of the ryot's credit or his

bondage to secret and extortionate agreements must ensue, and
all our well-intentioned interference will do harm instead of good.

With such provision the measure will not injure the ryot's

legitimate credit, but improve it. Against all prognostications

to the contrary I set the actual facts observable in Native States.

The ryots there get all the credit that is good for them. I have

no faith in the virtues of unlimited ' tick.' Borrowing, and lending

with a view to securing permanent enslavement, will no doubt be

checked ; and so much the better. Bond fide debts should be

more easily recovered, and more reasonable interest would thus

be profitable. Finally, a legitimate mode, more practicable than

any yet suggested, will be provided for gradually clearing off the

mass of existing debt which now weighs upon the people and

stops all improvement ; while the great institution of a peasant-

proprietary, which is at once essentially Indian and considered in

Europe the best form of tenure for a free people, will not be

destroyed.

*' In conclusion, I have only to urge upon the Council that,

while the deliberation and care with which this question has been

brought to maturity are a sufficient guarantee for the suitability of

the Bill now introduced, the period which has elapsed since the

ryots first expressed discontent by outrage, the famine which

has intervened, and the continued evidences of popular distress,

render it desirable that the measure should be passed into law at

the earliest practicable date."

The Hon'ble Mr. Hope moved that the Bill be referred to a

Select Committee consisting of the Hon'ble Sir A. J. Arbuthnot,

the Hon'ble Sir J. Strachey, the Hon'ble Messrs. Stokes and

Thompson, the Hon'ble Sayyad Ahmad Khan, the Hon'ble Mr.

Colvin and the Mover.

The Hon'ble Sayyad Ahmad Khan said :—" Before the Bill

goes to the Select Committee I wish, with Your Excellency's

permission, to make a few observations with regard to the princi-

ples upon which the proposed legislation is based. These observa-
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tions I have handed to my friend Mr. Fitzpatrick, who, with Your
Excellency's permission, will read them to the Council."

Mr. Fitzpatrick then read the Hon'ble Member's remarks as
follows :

—
" My Lord,—I agree with the Hon'ble Member in his motion

that the Bill should be referred to a Select Committee. But before
the Bill goes to the Committee I wish, with Your Excellency's
permission, to make a few observations with regard to the principles

upon which the proposed legislation is based.

" It may be accepted as an indisputable principle that special
laws should only be introduced to meet special cases. The distur-

bances in the Deccan which has given rise to this Bill revealed
the existence of considerable distress among the agricultural classes.

The causes appear to have been the following. Owing to the large
exportation of cotton during the American war, the prices both
of that article and of all agricultural produce greatly increased.
This increase led to an increase in the expenditure and in the credit
of agriculturists. It also appeared to justify an increase in the
Government revenue, which was accordingly imposed in some of
the districts, and, as it appears, unequally. When the demand for
Indian cotton fell off, the prices of all agricultural produce fell

;

and the fund out of which the agriculturists had to meet the
increased revenue, and the debts which they had contracted, be-
came insufficient for that purpose. Credit could no longer be
procured ; and the ryots, whether instigated by disloyal persons
or of their own motion, commenced to attack and plunder the
houses of money-lenders, and especially of the class of Marwd,ris,
who, being strangers, were particularly obnoxious to them. It does
not appear from the evidence of the rioters taken by the Commis-
sion that these men complained of the action of the Civil Courts.
Many of them asserted that they were not in debt, and others
that they had not been sued for their debts ; but, seeing that the
object of the rioters was not only plunder but the recovery of
bonds, it seems manifest that there had been a refusal of credit,

and, in all probability, threats of proceedings in Court for the
recovery of outstanding debts. It also appears that, by reason
of a scanty and uncertain rainfall, the productive powers of the
districts are usually uncertain, and have for some years been
abnormally small.

" My Lord, no doubt a case has been made out for the appli-

cation of special measures of relief, and I fully admit that that relief

should take the form of a law providing facilities for the release of
debtors from debts which they can have no hope of discharging,
and which, while they remain subject to them, deprive them of
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the ordinary motives for exertion—the attainment of something

more than bare livelihood.

" But, My Lord, while it is desirable to give greater facilities

to the ryots of the Deccan, whose ruin has been accomplished

by unforeseen circumstances, to free themselves from debts which

paralyse their industry, care must be taken that the remedies are

such as will not deter the people from having recourse to them,

nor impair the credit which is ordinarily given to agriculturists,

and without which they would be unable to meet the demand for

revenue, or to sustain themselves from harvest to harvest.

" The requirements of the present Bill as to registration

appear to me so onerous, that they will operate to deter persons

from committing their transactions to writing. Registration affords

a very doubtful proof of the payment of money. It is a common
experience in this country that money paid in the presence of the

registration-officer is in part or wholly returned when the parties

leave the presence of the registrar. It is rarely denied that a trans-

action has taken place ; but if a dispute arises, it is as to the

amount received.

" The portion of the Bill which relates to conciliation also

deserves serious consideration. The Bill provides for the appoint-

ment of conciliators, who having invited the parties to attend,

are to use their best endeavours to induce them to agree to an

amicable settlement. Now, the matter on which the parties are

supposed to be at variance is not a mere dispute arising out of

domestic or friendly relations, in which the impartiality of a stran-

ger or the influence of a neighbour can be hopefully introduced,

to persuade the parties to make mutual concessions ; and, there-

fore, I am not hopeful that this provision will be of practical use.

No doubt, a revenue-officer or a police-officer could bring influences

to bear on creditors which would induce them altogether to forego

their claims ; but I need hardly express my conviction that the

Government of India would altogether discountenance the exercise

of any such influence ; and I have no doubt the Council, in order

to avoid even the apprehension of its exercise, will see fit to intro-

duce a provision in the Bill prohibiting the appointment as con-

ciliator of any officer exercising revenue or police functions.

" On the other hand, the attendance before the conciliator will

put the parties to considerable inconvenience. The conciliator can

only ' invite ' them to attend ; and if the defendant does not attend

the conciliator may adjourn the case for an indefinite time and as

often as he pleases. A claimant may have to waste any number
of days to obtain relief in the most trifling case; and thei-e is no

provision to secure him compensation.
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" My Lord, in my judgment there is more reason to expect

that a creditor will abate his claims when the parties are brought

face to face in a public Court of Justice than at a private sitting

held by a conciliator ; but if it is resolved that an experiment be

made, at least provisions should be introduced to secure the

appointment of conciliators to whom all parties can resort with

equal confidence, and to restrict adjournments.

" My Lord, I now come to the provisions relating to the proce-

dure in the civil Courts ; and before I offer any remarks upon
them, I must defend my countrymen from some imputations which
have been, I think, unfairly cast on them and received as true

without sufficient enquiry. It is said they are prone to litigation.

In those provinces in which I have acquired experience I have
found no facts to warrant this conclusion. Looking to the numbers
of the population and their innumerable transactions resulting in

credit, the number of suits for the recovery of debt will compare
not unfavourably with the statistics of any other civilized country.

Creditors rarely sue their debtors unless a dispute has arisen, or

unless they desire, by obtaining a decree, to secure an advantage

over other creditors. Nor is it true, as has been frequently assert-

ed, that the village money-lender generally desires to acquire the

land of his debtor. He looks for the return of his money princi-

pally to the crop raised by the labour of his debtor, and takes a

mortgage to prevent the debtor's making away with the crop or

defeating his claim in favour of another money-lender. In the hands
of the money-lender, who cannot himself cultivate, the land is

worth only tlio rent a tenant could give for it.

*' Again, in the large majority of cases the claims brought are

just, and the defendants do not seek to evade them by unjust

defenc3S. I do not mean to say that there are not in this country,

as elsewhere, extortionate usurers and persons who advance false

claims in Courts of Justice, and also debtors who have recourse to

fraud to defeat just claims; but I believe—and I have seen no

proof to the contrary—that the civil Courts have in the ordinary

course of their procedure, not failed in this country more than

elsewhere to detect fraud and defeat its intended consequences.

In fact, our acquaintance with such frauds is derived chiefly from
the investigations of Courts of civil justice.

*' I would also observe that in this country, where opportu-

nities for small investments rarely present themselves except in

the shape of loans on the security of land, there is a large number
of persons who are not professional money-lenders, but who invest

their savings in such securities, and almost universally charge no
higher interest than the usual rate in the market. The first devi-

B 862—24
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atlon from tlio ordinary procedure wliicli I fnid in the Bill is the
compulsory enforcement of the attendance of the defendant. My
Lord, if I am right in supposing that in the majority of cases the
claim is just, it follows that in the majority of cases in which the

defendant does not appear, it is because lie knows the complaint
is just, and does not desire to lose the labour of several days, pos-

sibly at a critical season for his crop, and incur the expense of

going to and from, and attending the Court. It would perhaps
be suflBcient to require the Court to exercise the power, it already

possesses, of enforcing the attendance of the defendant only in

those cases in which, on looking into the account, it sees reason
to believe the claim is fraudulent or extortionate. The rule pre-

scribed in the Bill appears to me calculated to injure rather than
benefit the majority of defendants.

" The provisions of the Bill which direct the Court to go into

the history of the case from the commencement of the transac-

tions, I think, also require modification. They may involve an
inquiry imposing on a Court many days' labour, and affording it

no certain conclusions. It is scarcely reasonable to expect either

of the parties to produce reliable evidence of petty money-trans-
actions extending over a number of years and commencing, it may
be, a quarter of a century ago, especially seeing that the limita-

tion-law has encouraged them to believe that such evidence would
not be required of them. I, therefore, think some definite and
not too remote period should be prescribed for such enquiries.

So also a definite limit of time should be prescribed for re-opening
statements and settlements of accounts. Some debts which will

come before the Courts will be the result of transactions commenc-
ed and settled before the lifetime of either party to the suit.

The consequence of imposing on the Courts a duty they cannot
possibly discharge would be to encourage them to evade it.

*' My Lord, I think it right to point out that the provisions of

section 12, requiring the Court to search for a defence 'on the

ground of fraud, mistake, accident, undue influence' (whatever
that expression may mean) ' or otherwise,' are calculated to en-

courage defendants to set up false defences and to support them
with false evidence ; and for this reason they call for very serious

consideration. Nor can I give my consent to the provisions of

section 15, forcing an arbitration on parties, whether they consent

to it or not. Competent and impartial arbitrators are rarely to

be found in villages ; and it is one of the acknowledged privileges

of British citizenship that for the vindication of right recourse

may be had to Judges of whose competency and impartiality their

Belection by the State is a guarantee.
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**My Lord, I am also unable to agree with tlie principle upon
which section 16 of the Bill is based. The provisions of that sec-

tion appear to me to be contrary to Hindu law as administered on
this side of India and to general equity. If a Hindu dies leaving
assets, tlien 'whoever takes his assets, in whatever degree he may be
related to the deceased, and even if he be a stranger, is liable to

satisfy the debts of the deceased to the extent of the assets, and,
where such debts bear interest, with interest. This rule is com-
mon to the English and Muhammadan as well as to the Hindu
law. The Hindu law does, indeed, impose a moral obligation on
the descendants of a deceased person to pay his debts, and, when
the descendants are related to the deceased in the first degree,
with interest ; but this obligation, which has not the force of law,

is not enforced by the Courts on this side of India, and ought, I

think, in no case to be enforced to the injury oihond fide creditors
of the descendants of the deceased,

" In section 20, which provides that a debtor, owing less

than fifty rupees, who is unable wholly to pay the debt should be
discharged on payment of a portion, it appears to me necessary to

specify what portion he is to pay—whether it be so much as he is

able or a percentage : but this point will, no doubt, receive the
attention of the Committee.

" The provisions of the Bill tending to prevent the employ-
ment of vakils appear to me to be of very doubtful expediency.
Having exercised judicial functions for many years I am bound to

say the Courts receive considerable assistance from vakils, and
that the more ignorant the suitor is, the less probability is there
he will be able to explain his case in the confusion he experiences
in a Court of Justice as well as he can to his adviser outside the
Court. I would prefer to see provision made for the emploj^ment
of Government pleaders to appear on behalf of debtors in all

cases, rather than discountenance the employment of pleaders

at all.

" AVith regard to appeals, which are entirely prohibited in the
Bill, I admit that they entail evils, in that they prolong litigation

and increase expense ; but it seems to me better to experience
these evils than the greater evil of imperfect justice. Cases
triable by the Courts of Small Causes ordinarily present very
simple issues, and do not call for the intervention of a superior

Court ; but questions relating to land are far more complicated, and
involve frequently questions on which the law is not well settled.

I can see no reason why appeals should in these cases be refused
in the Deccan when they are allowed elsewhere. Revision is, at

the best, an imperfect substitute for the right of appeal.
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" For similar reasons I considered the expediency of intro-

ducing special rules of limitation, proposed in the Bill, open to

serious doubt. If it is desirable in the interest of the debtor to

extend the period of limitation for the recovery of debts, the

benefit should be given to agriculturists everywhere, and, indeed,

to debtors of all classes,

" The provisions of the amended Code of Civil Procedure

relating to insolvency will afford sensible relief—and relief that

was needed—to agi^icultural and other debtors in all parts of the

country. The insolvency provisions in the present Bill go beyond

the general law. I am not prepared to dissent from them on that

account; for the circumstances have been shown to justify special

remedies. But the provision respecting the delivery of property

in lieu of cash is anomalous. It will not, I think, be acceptable to

either party, nor does it appear called for.

" With regard to section 35 of the Bill, I have only to observe

that I can see no reason why a fraudulent insolvent in the Dec-

can should be exposed to less penalties than a fraudulent debtor

elsewhere.

" My Lord, there is one more point to which I wish to invite

the Council's attention. Admitting, as I do, that the exigencies of

the case require special legislation, I entertain a serious doubt
whether the rules framed in the Bill should be enacted more than
as a temporary measure. Perhaps, the requirements of the case

would be sufficiently met if the operation of the proposed law is

limited to a certain number of years. Some of the most important
provisions of the Bill relating to interest strongly resemble the

laws against usury which for many years were prevalent in this

country. I had some share in administering them. They were
found ineffective; they encouraged fraud ; they operated as a hard-

ship upon the borrower ; and as such were repealed both in Eng-
land and in this country. The revival of any rules of law which
limit the rate of interest or empower Courts to interfere in the

terms of private contract, cannot be regarded by me as other than
a retrograde step—a step which, if justified by extreme emergency,
should, at any rate, not be allowed permanently to affect the law,

even in a small portion of the country.

"My Lord, I have ventured to offer these criticisms, not in

any way pledging myself to oppose any of the provisions of the
Bill, in whatever shape they may eventually come before the

Council, but with a view to invite the attention of the Select Com-
mittee, before which the Bill will be laid, to those provisions of

which the expediency appears to me to be doubtful. So far as the
Bill tends to relieve the Deccan ryots from their present em-
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barrassments it will haye my cordial support. The acerbity of

fSoccalnedto creditors by the discharge of their. debtors

wTll be sensibly mitigated if the just ascertainment of their claims

be secured othem.^Bnt should the provisions of the Bill go to

deorive them of this privilege, and so far as such provisions tend

toCder tt" ordinary tranlactions of the people and render the

rLovery of debts incurred hereafter uncertain, I should be reluctant

to support it.

" My Lord, I should indeed be grieved if, from what I have

said itlhouW be understood I am not cognizant of tto difBculties

and hardships under which the agricultural classes of Ind^a labour

I have for many years felt a deep sympathy with the ryot, and

shouW look upon it as a great piece of good fortune to take part

n the passing^f any measures which would relieve hini from ^e

miseries which indebtedness brings upon him. But at the same

Ze i am convinced that no law can be framed which will do away

Zh thenecessity of borrowing, or, so long as the recovery of

Toans is uucertainlnd fraught with diffioulty^^put a «t0P ^o exorbi-

tant rates of interest. An oxperienceofthirt^five years, during

which I had the honour of serving as a judicial officer of the Gove n-

ment induces me to say that all rales which aim at regulafcmg

The
'; e of ^rerest on private loans or which place difficulties m

the way of their recovery, far from fflie^'-^g- ^^'^ '"J""°"^ *°

he bOTrower, whose necessities compel him to evade the law by

secret and c'o'iiusive agreements of which the terms are more

:rou:be::use they 'cannot be enforced. The condition o the

Indian ryots not only in the Deccan, but n other paits oi

IndrfuUy deserves consideration at the hands of the Govern-

ment perhaps in their pecuniary difficulties may be traced some

Sth;Cses which make famine ««,
^"^^--^

-'"f o^^-Trvfur
calamity The question is undoubtedly momentous ;

and Youi

Esc" encv's administration is to be congratulated upon having

undertaken its solution. But, My Lord, the solution in my

humble ODin on, lies not in conferring anomalous privileges of

nrotectioTagainst the demands of the money-lender, not m placing

&ties tu the way of borrowing money, not - -aking^ the

recovery of iudc-ment-debts dilatory or uncertain—but in piovid

[rthe^agriculturists of India with facilities for borrowing money

on moderate interest, and in making the recovery of such loans

speedy and certain."

The Hon'ble Mr. Cockeroll said that, whilst he readily

admitted that a case had been made out for the application of

^nmeremedy through special legislation, for the evil shown t^

e^t in the^heretotore subsisting relations between the ogncul-

tu ts and the moneylenders in the Deccan districts, he thought
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the Bill before the Council aimed at a much greater interference

with those relations, and a more extensive variation of the ordi-

nary law of the country than was necessary or justifiable ; and he

felt bound to record his dissent to those provisions of the Bill

which in his opinion came within this designation. He considered

the sections relating to the establishment of village Courts for the

trial of petty cases and a system of village registration of contracts

between the agriculturists and the money-lending classes, as well

as the enforcement of the delivery of receipts and statements of

account, as likely to prove efficacious in the removal of many of

the evils now complained of. He would not object to the enact-

ment of the conciliatory clauses of the Bill by way of experiment,

though he apprehended that their eff'ect for good or for evil would

depend entirely on the character of the agency selected for the

discharge of the functions of a conciliator.

If the powers conferred by the Bill were to be vested in

officers trained in that school of thought which had devised some

of the provisions of the Bill to which he would advert presently,

the results to be anticipated could be hardly otherwise than unsatis-

factory; they might be exceedingly mischievous.

The proposed abolition of imprisonment for debt had his

concurrence as a measure which, if found to work satisfactorily in

a limited area, might be advantageously extended at some future

period to all India ; and he was free to admit also that the pro-

posed alteration of the law of limitation in regard to the recovery

of debts (though personally he had doubts as to its advantage) had

for its recommendation the support of the most competent autho-

rities on such a question. He would have had no great objection

to the disallowance of appeals if the unqualified power of revision

to be substituted therefor were vested in the ordinary superior

Courts ; but he distrusted the action of a special revising agency,

such as was to be created under the Bill, which might be constitut-

ed so as to operate as a mere machine for carrying out the ruling

policy of the day towards the classes aff'ected by the proposed

legislation.

He thought that the provisions of section twenty, which gave

a discretionary power to the Court to absolve any debtor, after a

partial satisfaction of a decree or claim, from his remaining liability

to his creditor without any of the safeguards which belonged to the

ordinary insolvency procedure, were unjust to the creditor, and

wholly uncalled-for in the circumstances of the case.

His greatest objection, however, was to the provisions of

chapter IV of the Bill, which contained a special insolvency pro-

cedure for the benefit of the indebted agriculturist. In the first
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place, it was proposed iu section twenty-seven to virtually declare

that no amount of falsehood or dishonesty on the part of the ryot-

debtor should deprive him of the advantages of an adjudication of

bankruptcy if, as a matter of fact, he was found to be in insolvent

circumstances. He would ask what tenable ground there could be
for enacting that misrepresentation and fraud on the part of a
Deccan agriculturist should not be attended with the same dis-

abling and punitory consequences which would be the result of

such conduct on the part of any other person. The Hon'ble
Mover of the Bill had argued that, for an insolvency procedure to

be efficient, the only question to be considered was whether a
person seeking its benefits was in insolvent circumstances, and
that, if he was, he was entitled to obtain the relief sought for ; he
(Mr. Cockerell) regarded such an argument as wholly fallacious

;

an insolvency law was intended for the relief of honest debtors;

hence, when it appeared on the face of a case that a person apply-

ing for a declaration of insolvency had been guilty of misrepre-
sentation and dishonesty in regard to the matter of his application,

he was most justly and properly thereby debarred from obtaining
benefits and privileges to which from the nature of the case he was
not entitled.

The next provision on which he had to comment, was contain-

ed in section thirty.

That provision was no less remarkable for its excessive unfair-

ness than for the originality of its conception. After the moveable
property of an insolvent had passed into the hands of a Receiver,

the Court was to be allowed to interfere for the purpose of pro-

hibiting its sale, and to force its acceptance on an unwilling

creditor, at a valuation made under no sort of responsibility, and
consequently wholly unreliable, in liquidation or part liquidation

of his claim against the insolvent.

The property so thrust upon the creditor might be wholly

unacceptable quite apart from any question of a fair valuation ; it

might be a village pig, and the unfortunate creditor might have
a conscientious objection to have anything to do with the unclean

animal ! It might be said, perhaps, that he was putting an extreme
case; but it was a case that might well occur under the operation of

the proposed section.

The provisions in section thirty-four of the Bill, which was
designed to give an absolute release from all further liability for

existing debt to an insolvent debtor whose available assets had
been distributed amongst his creditors, had been conceived in the

same spirit, i.e., it was intended thereby to make a special conces-

sion to the insolvent agriculturist at the expense of his creditors
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which nothing in the circumstances of the case in any way justified,

and this moreover, at a time when, through the passing of the

Bill for amending the Code of Civil Procedure, tlie general law of

the country would be made as favourable to the insolvent-debtor

in this direction as was reasonable, having regard to the just

claims of the creditor to impartial consideration. The Hon'ble

Mover had said in the course of his remarks that a man ought to

pay what was justly due from him, but no more. He (Mr.

Cockerell) did not understand how the proposed enactment of

section thirty-four of the Bill could be reconciled with that senti-

ment ; for the effect of the general provisions of this Bill, if passed

into law, would be so to scrutinize and cut down the money-lender's

claims against the agriculturist that the residuum found to be

due from him must surely come within the category of just debts,

and leave the insolvent-debtor with no title to obtain any greater

immunity from liability to meet them than was enjoyed by other

insolvent-debtors throughout the Empire.

He now came to the provisions which in his judgment evinced,

perhaps, the greatest disregard of all equitable principles ; he

referred to section thirty-five which limited the power of Subor-

dinate Judges to inflict punishment for offences under section 359

of the Civil Procedure Code to a sentence of three months' im-

prisonment in certain cases and one month in others—the punish-

ment allowed in such cases by the said Code extending to one year's

imprisonment. This section was so worded as to make it appear

at first sight that the provision just described was a mere matter

of jurisdiction ; but then, even in that view, there would appear

to be something anomalous in curtailing the jurisdiction which

would be exercised by Subordinate Judges vested with the powers

of Insolvent Courts outside of the Deccan in the case of the Judges

upon whom as regards other matters unusually large powers were

to be conferred by this Bill. But when section twenty-five, which

required all insolvency cases to be disposed of by these Subordinate

Judges exclusively, came to be considered in connection with

this section (thirty-five), it was clearly the intention of the framer

of the Bill to reduce the maximum penalty which could be imposed

for offences under section 359 of the Code from one year to

three months' imprisonment in some cases and only one month's

imprisonment in others. Now, he (Mr. Cockerell) entirely con-

curred in what had fallen from the last speaker on the subject of

this provision of the Bill, and he would ask why the punishment

to be awarded for rascality of the kind dealt with in section 359

of the Code should be appraised by a different standard when the

acts evincing such rascality were committed by indebted agricul-

turists? He (Mr. Cockerell) could not too strongly deprecate
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suck class-distinction in the punishment of criminal offences as was
contemplated by tliis section of the Bill.

The provisions of this chapter (IV) on which he had been
commenting were mildly described in the Statement of Objects and
Reasons as constituting a " procedure more liberal to the debtor

than that of the Civil Code '" ; and the Hon'ble Member in charge
of the Bill had endeavoured in his remarks to defend them as quite

consistent with the exigencies of the case. The Hon'ble Member's
explanation had in no degree shaken his (Mr. Cockerell's) con-

viction as to the monstrously inequitable character of these provi-

sions, which he would describe as marked by a degree of partiality

and one-sidedness which he believed to be without precedent in the
annals of Indian legislation. He wished to be understood, however,
in these remarks as not opposing the motion for the reference of

the Bill to a Select Committee ; but he had thought it right to

state his views thus plainly in the hope that the provisions of the
Bill on which he had specially commented would undergo such
pruning and purging by the Select Committee to which it would be
referred that the Indian Statute-book would not be tarnished by
the admission to its pages of enactments conceived in a spirit dia-

metrically opposed to that sense of fairness and strict impartiality in

dealing with the interests of all parties affected by it which had
heretofore characterized the legislation of this Empire.

His Honour the Lieutenant-Governor said he did not wish to

criticize in detail any of the provisions of this Bill, but he thought
that the circumstances which had led to its being introduced were
of such general prevalence throughout India that the mode in which
they were to be treated in the Deccan might possibly form a
precedent for their treatment in other parts of the country. He
was not acquainted with the state of the revenue administration
in Bombay, but he knew in the Panjab there were many agricul-

turists and land-proprietors whose condition was very much the
same as that described in the speech of the Hon'ble Member who
introduced the Bill ; there were parts of the country in the Panjab,
as doubtless there were in every Presidency, where the rainfall was
uncertain and the crops precarious

; yet in all those districts the
Government had introduced its revenue system, which obliged the
peasant-proprietor who had engaged for the revenue to pay a fixed

sum at fixed times as Government revenue, and the Government
had imposed the most stringent conditions with regard to tho
realization of its own demands. It seemed to him that too little

attention had been paid to this cause, which must in a great degree
have contributed, if it did not entirely originate, the difficulties of
the Deccan ryots in the part of the country to which this Bill

was to be made applicabk\ Tlie peasant -pi-opriet or who had
B 8G2— 25
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become indebted to a banker was still obliged to satisfy the Govern-
ment demand in cash : to procure that cash he had again to resort

to the money-lender, and, as the Government demand came upon
him at the usual season of the year with regular recurrence, he
was obliged to resort again and again to the money-lender in order

to procure the cash wherewith to meet it. The Government in this

Bill proposed to take very stringent measures to protect the ryot

from the demands of the money-lender ; but the provisions of the
Kevenue-law for the realization of the Government demand had
apparently been in no way altered. Every one knew the great

stringency of those regulations, and it seemed to him unreasonable
that, while we upheld them for the realization of our own revenue,

we should make such alterations in the ordinary law in regard to

private contracts. He thought it would have been more satisfactory

if, before introducing this Bill, we had been told what measures
the Bombay Government proposed to take in order to lighten the
burden which the payment of the Government revenue demand
imposed upon the peasant proprietor. He thought it desirable

that, at the same time as measures of relief were afforded to the
ryot from his private creditor, the Government, which appeared
as a public creditor of the ryot, should also take measures to in

some way lighten the pressure of his own demand—not perhaps by
reduction of assessment, but by taking that assessment in some
other way which would not impose upon the ryot the burden of

meetiug all the risks of a scanty rainfall and a precarious crop, but
would leave those risks on the Government itself, and relieve the
peasant-proprietor, who had shown himself unfit to meet them.
He thought there was considerable danger in altering the ordinary
law of contract in the manner now proposed in this Bill in the case
of agriculturists, unless Government itself took measures to relieve

the burden which it had itself imposed upon them.

The Hon'ble Mr. Stokes said:—"I shall vote for referring
this Bill to a Select Committee, and I do not intend, either now or
hereafter, to oppose it, so far as it carries out the express orders
of the Secretary of State, that is to say, so far as it requires the
Courts to enter into the merits of all money-claims by sowkdrs
against Deccan ryots, and forbids them to compel a ryot to
pay a sowkar compound interest, or an amount of interest exceeding
the principal sum lent; so far as it provides that the principle of
the Presidency-towns Insolvent Act (11 & 12 Vic, o. 21) shall be
extended to the Deccan ryots ; that their land shall not be sold
in execution, unless specially pledged by a bond duly registered ;

that the number of Courts with small-cause jurisdiction shall be
in creased, so that there shall be at least one within reach of every
ryot's home ; and that Courts of Conciliation shall be estabhshed.
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*' Those instructions have been accepted by the Government

of India in its executive capacity, and ] am not now going to raise

any question as to the necessity or propriety of such acceptance.

T may, however, remark that the Bill, so far as it requires the

Courts to enter into the merits of money-claims, is simply declaratory

of the existing law : so far as it provides a special law of insolven-

cy, it is, to my mind, rendered unnecessary by the great extension

which the Select Committee on the Bill to amend the Code of Civil

Procedure has recently given to chapter XX of the Code—an

extension of which the Secretary of State was not, and is not, fully

aware ; and, so far as it provides for multiplying Courts with

small-cause jurisdiction, all that is really needed may be done by
executive orders under section 3 of Act XI of 1865 and section

28of Act XIV of 1869.

" The remarks with which I shall venture to trouble the

Council have reference merely to the additions which the Bombay
Government and the Hon'ble Mover have thought fit to make to the

simple scheme recommended by the Secretary of State. It seems

to me that, in framing a measure of which the policy is, to say the

least, questionable, we should not go an inch beyond the instruc-

tions which the Indian Executive is bound to obey ; and that we
should all, whether we are ordinary Members or Additional

Members of this Council, regard with the utmost jealousy accretions

as to which the authors of the Bill have wilfully abstained from

consulting the Bombay High Court Judges and other persons of

judicial experience.

*' The first of these accretions to which I shall call your
attention is section 73 :

—

' No appeal shall lie from any decision or order in any suit or proceeding

before a Subordinate Judge under this Act.^

"The effect of this section, coupled with section 3, will

probably be the reverse of what is intended. It shuts out from
appeal the decisions in almost all mortgage-suits. The object of

doing so is, of course, to relieve indebted ryots from expense and
prolonged litigation. But, first, I am informed by Mr. Justice

West that in the Bombay Presidency the Courts of first instance,

in dealing with these suits, usually apply the harsh letter of the

law in favour of the creditor. Relief is got from the Higher Courts,

in which modifications favourable to the ryot are much more
frequent than those in favour of the sowkdr. And, sccondl}^, the

useful power which the Appellate Court now possesses under section

551 of the Code of Civil Procedure of confirming the decision of

the Lower Court without sending or serving notice has in most
cases rendered the cost of an appeal quite insignificant. The result
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of this part of tlie Bill will, therefore, be, on the whole, to place

the indebted ryot in a worse pecuniary position than he is in at

present. As to cutting off all appeals in order to shorten litigation,

the remedy will be worse than the disease. Let us remember that,

in the absence of an Appellate Court, the Judges of first instance

will have no one (as Bentham says) ' to stand in awe of.' The
errors arising from corruption, incapacity, laziness, precipitation,

ignorance and love of arbitrary power, which are certain to be
committed in these difficult land-suits, especially where the Judges
are inexperienced and unaided by a Bar, will remain uncorrected

and cause hardship and discontent. The barring of an appeal in

cases of the small-cause type (suits for debts, damages or moveables
not exceeding Rs. 500 in amount or value) may be justified, because,

as a rule, those cases are simple and easy, and practically it is

better, on the whole, for the community that in such cases the

decision should be rapid than that it should be careful and correct.

But mortgage-cases sometimes involve the investigation of difiicult

questions as to title, priorities, marshalling securities, contribution

and rights of maintenance, and always the taking of complicated

accounts. A Judge who does all this rapidly will simply scamp
his work ; and the power of calling for and revising his imperfect

records will, as I shall show, be a very inadequate substitute for aa
appeal—a remedy which, wherever wrong has been done, the

appellant's interest urges him to apply.

" The effect of abolishing appeals should also be considered in

connection with the rule as to res judicata (Code of Civil Procedure,

section 13). It seems to me that great hardship may sometimes
be caused by regarding (as we must, if the Bill is passed in its

present form) the uncontrolled judgments of these subordinate

Courts as conclusive on questions of title to land. AVe may, of

course, insert a clause declaring that, for the purpose of section

13 of the Code, no Court trying a suit under this Bill shall be
deemed, as regards the title to immoveable property in respect

of which the suit is brought, a Court of competent jurisdiction.

But, then, suitors would be exposed to the harassment of repeated

litigation, which the rule as to res judicata has been framed to

prevent.

" The power given by section 54 to the Special Judge to call

for and examine tlie records of suits tried by Subordinate Judges
is intended as a substitute for appeals. But, first, the records of

cases tried by second class Subordinate Judges at Rs. 150 a

month will, it is safe to say, generally be defective ; and the Bill

(section 11) expressly provides that in the bulk of cases (those of

which the subject-matter does not exceed Rs. 10 in amount or

value) there need not be even a memorandum of the evidence.
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Under the Bill, therefore, the revising Judge will constantly have

to exercise his jurisdiction on imperfect materials.

" Secondly, the revising Judge, no matter how carefully he is

selected and how highly he is paid, will be greatly inferior in

learning, ability and experience to the Judges of the High Court,

who now form the ultimate Court of appeal in the Presidency.

The result will be that rights will be established all over the

Deccan founded on the Judge's crotchets and erroneous ideas of

law, and the greatest confusion and hardship will result when
these rights are upset (as they are sure, at last, to be) by the High
Court or the Judicial Committee of the Privy Council.

" Thirdly, those records, if, as I suppose, they resemble the

Bengfd,li natltis, will be masses of ill-written documents in a Native

character and language which, it is safe to say, no revising Judge
will have time or skill to decipher and translate. The business of

revision will, therefore, practically be placed in the hands of the

shirastedars, who are notoriously open to the sowkars' bribes ; and

here, again, the Bill will work to the injury rather than the benefit

of the ryot.

" Another mode in which it seems to me certain that the

provisions of the Bill will be used to injure the ryots is suggested

by sections 45 and 46. Those sections provide that when the

parties to a case before a conciliator (who is intended to represent

in India the French Jage de Faix) come to an agreement finally

disposing of the matter, the agreement shall be reduced to writing

and signed, and that the conciliator shall forward the same in

original to the Court of the Subordinate Judge of lowest grade

having jurisdiction in the place where the agriculturist who is a

party thereto resides. The Bill then proceeds thus :

—

' The Court which receives the agreement shall order it to he filed ; and

it shall then take effect as if it loere a decree of the said Court passed on the

day on which it is ordered to he filed, and from which no appeal lies.'

" It requires no power of divination to say how this provision

will work. The sowkar will say to the ryots, who, we are told, is

generally weak and apathetic :
* I will lend you the Rs. 50 for

which you ask
;
you need not give me a mortgage, and you will

thus not have to pay the sarkdr anything for stamps or registra-

tion-fees. We can arrange the matter thus. I shall apply to the

conciliator ' to effect an amicable settlement ' between us, and you

will come with me before him and agree to pay me Rs. 100 three

months hence. ' The wretched ryot will have to do so, and the

sowkar, chuckling at the case with which he twists a foolish law

to his own advantage, will see the agreement taking effect as if it

were a decree ' from which no appeal lies.'
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" Chapter VIII, wliich requires all money-obligations executed

by ryots to be written by or before village registrars, also seems
to me a specimen of blundering benevolence. The chief result

of this well-meant attempt to ensure the authenticity of documents
will, I am certain, be to discourage the use of written agreements
and to force oral contracts on persons who would otherwise have
expressed themselves in writing. I need hardly say that this is

impolitic and contrary to one of the wisest aims of our recent legis-

lation. If the scheme succeeds, it will also add greatly to the cost

of all loans, such cost falling finally on the ryots, who cannot pay
their revenue without occasionally borrowing. But wherever
sowkdrs are concerned the scheme is, I think, pretty sure to fail.

The sowkar will give up mortgages and written instruments alto-

gether. He will say to the ryot :
' I will lend you money at 60

per cent. ; but, mind, if you do not repay me on the day fixed, I

shall never lend to you again, nor will any of my brother-sowkdrs.*

The ryot will borrow on the terms proposed, and his last state

will be worse than his first.

*' Section 69 declares that, in awarding costs in suits before

Subordinate Judges in which the subject-matter does not exceed
Rs. 100 in amount or value, nothing shall be allowed, unless the

Court is of opinion that professional assistance was necessary.

This, I fear, will practically exclude pleaders from appearing in

most of the difficult mortgage-cases cognizable by Subordinate
Judges. Now, on this point I have only to say that the experience

of India and of every other country in the world proves that an
honest, learned and independent Bar is of the greatest advantage
to the Judge in the trial of complicated cases. And if the Bombay
pleaders are, as a rule, honest, learned and independent (as to

which, not having the needful local knowledge, I offer no opinion),

the exclusion of them will be a public calamity as well as an
unmerited slur on an honourable profession. It may be true that

some of them are dishonest and ignorant ; but the arbitrary exclu-

sion of the whole body from their proper functions will deprive

the peccant members of all chance of improvement, render them
discontented and dangerous, and compel them to earn their live-

lihood by all kinds of dishonourable practices. To draw the line

at Rs. 100 or any other amount is absurd ; for the difficulty of a

mortgage-case does not vary directly as the amount involved. To
give the Subordinate Judge power (as is done by section 69) to

refuse any pleader's fees will obviously tend to excite suspicions of

favouritism whenever the Judge grants those fees, and to destroy

that independence of the Bar which, for the sake of the Bench as

well as the suitors, a wise Government ought to encourage. Last-

ly, if, as is probably the case, the legal profession in the Bombay
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Presidency is as influential as it is elsewliere, to make tLis powerful
body of men bitterly hostile to the Bill seems to me the most
certain mode of ensuring the failure of the experiment which it has
been framed to try.

" The provisions which I have hitherto noticed are, in my
opinion, unwise ; but those to which I shall now ask the attention

of the Council are grossly unjust and (if I may use the expression
in India) unconstitutional. Both section 20 and section 49 are
retrospective in their operation. They relate to decrees passed
before the proposed Act will come into force, and'the former section

at least seriously interferes with the vested rights of the holders of

such decrees. Section 20, paragraph 1, runs as follows :

—

'When a decree has heeu passed, whether before or after this Act comes
into force, under which any sum less than fifty rupees is recoverahle from an
agriculturist, the Court may, whether in the course of execution of the said

decree or otherwise, if it is satisfied that there is no other claim against
him, and that he is unable to pay the whole of such sum, direct the payment
of a iJortion of the same, and grant him a discharge from such [sic] balance,'

Under this section, therefore, if a man (whether he be a sowkdr or
not) has before the first of October 1879 obtained a decree against
a ryot for Rs. 49, the Court, if it is satisfied that there is no other
claim against the ryot, that he is unable to pay more than Rs. 48,
but that he is quite able to pay that amount, may direct him to

pay only one anna, and grant him a discharge from the balance.

Surely such a provision was never before proposed for the consi-

deration of a Legislature ! Section 49 declares that no application

for execution of a decree passed before the proposed Act comes
into force ' to which any agriculturist residing within any local

limits for which a conciliator has been appointed is a party ' shall

be entertained by any civil Court unless the decree-holder produces
a certificate under section 48. When the judgment-debtor refuses

(as he often will) to appear before the conciliator, the decree-

holder cannot execute his decree until the expiration of that incal-

culable space of time which the Bill describes as * such period as
the conciliator thinks reasonable.' Section 30 is also retrospective.

It runs as follows :

—

' Whenever any moveable property of an insolvent is liable to be sold

by a receiver under section 35G of the said Code, the Court may direct that
it shall not bo so sold, and may, after recording the opinions of two Asses-
sors appointed by the Court in this behalf, determine the value of such
property, and direct the receiver to transfer it to any of the scheduled
creditors who may be entitled to receive in the distribution under the said
section 356 an amount equal to or greater than the value so determined ; and
such creditor shall accept svch property in fall or partial liquidation fas the

case may be) of the amount to which he is so entitled.'
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A creditor wlio before the first of October 1879 has contracted to

be paid in money may be compelled, under this wonderful section,

to receive payment of his debt in old brass pots, or worn-out

bullocks, or village-pigs, or anything else which he does not want

and which he may be unable to sell. I believe that the Hon'ble

Mover is the sole author of this section—at least I can find nothing

about it in the letter from the Bombay Government. Remedial

statutes may be retrospective when they only go to confirm rights

already existing and add to the means of enforcing existing obliga-

tions. But sections like these, that disturb absolute vested rights

ao-ainst which there is no equity, are founded on unconstitutional

principles, and I, for one, will never be a party to passing them
into law."

The Hon'ble Sir Alexander Arbuthnot said :
— '' At this late

hour I will detain the Council by a very few remarks. This Bill,

which has been placed in charge of the Hon'ble Mr. Hope by the

Executive Government in consideration of his experience in the

districts now in question and of the attention which he has given

to the subject, is in a great measure based on a draft Bill which

wi s sent up to the Government of India by the Bombay Govern-

ment, and in the preparation of which Mr. Hope's aid and advice

were made available. I have no doubt that, if the Bill had emanat-

ed entirely from the Executive Government of India, it would

have assumed in some matters of detail a very different shape.

There are several provisions in the Bill with which I, for one, am
unable to agree ; but, as regards the general scope of the Bill,

apart from those particular provisions, I feel bound to say that I

consider that a sufficient case has been made out for special legisla-

tion, and that I approve of certain leading principles which the Bill

embodies. On the other hand, I think that there is great force in

many of the remarks which my hon'ble colleague Mr. Stokes has

made regarding the section which bars appeals in cases of claims

founded on mortgages. I personally entertain very little doubt

that, when the Bill has undergone that examination and sifting

which it will undergo at the hands of the High Court of Bombay
and of other judicial authorities, and when it has been examined

and revised by the Select Committee, that section will, if it does

not entirely disappear, be very materially modified. In all that

Mr. Stokes has said on the subject of those provisions of the Bill

which provide for supervision and inspection in lieu of appeals I

entirely concur. I may also say that I agree with my hon'blo

colleague Mr. Cockerell in thinking that several of the insolvency

provisions are exceedingly questionable. My impression is that it

will be found that the insolvency law which we hope to see enacted

in the course of a few days in the Bill amending the Code of Civil
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Procedure will be found sufficient for the particular districts which

are dealt with in the project of law now before us, as well as for

the rest of India. However, I think it was only right that, looking

to the circumstances under which the Bill has been framed, we
should send it forth for criticism and examination, not exactly in

the shape in which we, looking at the question from our point of

view and ' not from the local point of view, might be disposed to

regard it, but that we should pay very great deference to the

suggestions made by the local Government, and afford every oppor-

tunity for those suggestions being examined and criticised in the

Presidency to which the Bill refers.

*' There are one or two points in connection with the address

which was delivered by the Mover of the Bill on which I should

wish to say a few words. The full and exhaustive and, I am bound

to say, very interesting and suggestive address to which we have

listened this morning shows that the Hon'ble Member has exhaust-

ed every source of information which was available to him. It

shows that he has carefully studied the Report of the Commission

which has led to this project of law, and the correspondence which

during a long series of years has passed on the particular subject to

which this project of law refers, and on other subjects cognate to

it. Naturally, in the Hon'ble Member's address a great deal was

taken from the Report of the Deccan Riots Commission. From
that report he was able to adduce a great deal of evidence in sup-

port of the views which he individually entertains. But it struck

me that on one or two points on which, as I read the Report of the

Deccan Eiots Commission, the opinions expressed by the mem-
bers of that Commission seemed to differ from those entertained by
the Hon'ble Member, he failed to give us the benefit of the observa-

tions which are to be found in the Commission's Report.

" I do not think that the tone in which the Hon'ble Member
expressed himself with regard to the character of the so^-kars in

the Deccan districts is by any means fully supported by the text

of the Commission's Report. The Hon'ble Member used the

expression ' usurious money-lenders.' He said many other things

which, as his address was read rapidly, I cannot repeat verbatim^

but which gave me the impression that he regards the money-

lenders of the Deccan districts as a class, with scarcely an excep-

tion, of usurious and rapacious men—a class of men who make
enormous and extravagant profits at the expense of the ignorant

ryot, and a class against whom it is dosirable that the Govern-

ment should direct very stringent legislation.

" Now, it seems to mo that this is not tho view held by the

members of the Commission. On tho contrary, I find it expressly

B 862—20
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stated, in the 85th paragraph of their report, that * on the whole

there is no reason to believe that the sowkdrs dealing with the

agricultural classes make higher profits than are warranted by

the nature of their business, which is always precarious and unpo-

pular—occasionally, as we have seen, dangerous.' There are

other passages in the report on which I cannot lay my hand at

this moment which convey to my mind a similar impression ; and

I think it would be wrong that this Bill should go forth to the

public or to the people of the districts which it will affect with the

impression that the Government of India entertain in regard to

this particular class of the community—a class more or less intel-

ligent, which is really very useful, and the existence of which in

the circumstances of the country is an absolute necessity—views

Buch as those which appear to be entertained by the Mover of the

Bill. I have no doubt that among this class, as among other

classes of money-lenders in other parts of the world, there are many
black sheep, and that here, as elsewhere, there are instances of

gross extortion and rapacity ; but I do not for a moment believe

that the case is nearly so bad—that the class, as a class, is so ex-

tortionate and such a curse to society—as might be inferred from

some of the expressions used in the Hon'ble Member's address ;

such expressions, for instance, as that * money is lent designedly

to render the ryot a bond slave
'

; or that ' fraud by the creditor

is, in India, the only thing to be guarded against.*

" On another point it appears to me that the remarks of the

Hon'ble Member are not borne out by the Report of the Deccan

Riots Commission. I refer to the alleged technicality of the pro-

cedure of our Courts. Nor do I think that those remarks are

borne out by the actual facts of the case.

" In the 116th paragraph of the Report of the Commission I

find it stated that *upon these and similar statements the first

remark we have to make is that it is a mistake to suppose that

Courts in India are bound only to administer law in tbe strict

sense in which the term is here used. They are distinctly Courts
' of equity and good conscience ' as well as of law. Secondly, it is

certain that the laws of this country, as, for instance, the Contract

Act, the Evidence Act and the Civil Procedure Code, are as little

open to the charge of technicality as any laws can possibly be.'

** I listened with great attention and with great interest to

the speech of our hon'ble colleague Sayyad Ahmad Khan, the

Native Member of this Council, and the only Native Member
present. One of the observations made by him which particularly

struck me, was that in which he expressed his opinion as to the

expediency of prohibiting in this Bill the appointment of revenue



203

or police-officers as conciliators. I agree in every word which the

Hon'ble Member said on this point; and I trust that in this respect

the Bill will be amended by the Select Committee. On the other
hand, I do not agree in all that the Hon'ble Member said in regard
to the Limitation-law. The alteration of the Limitation-law for

these districts, and I should think for the country generally, in the
direction in which it is proposed to alter it in this Bill seems to

me to rest on very substantial grounds.

*' There was one remark made by my hon'ble colleague

Mr. Stokes at the commencement of his speech in regard to the

scope of the Bill, with reference to the instructions which we have
received from the Secretary of State, with which, if I understood
him correctly, I am unable to concur. I do not conceive that this

Government is either positively bound to enact every provision

which was recommended in the despatch of the Secretary of State,

or that it is debarred from going beyond those provisions, if, on
full consideration, it appears to us that the main object which the

Secretary of State had in view will be advanced by our enacting
additional provisions which were not contemplated by him. Every-
thing that the Secretary of State has written on the subject of

this Bill, as well as on all other subjects, whether relating to

executive or legislative matters, is entitled to the most careful and
respectful attention of the Council of the Governor General. But
it does not appear to me that in such a case as this, or indeed in

any case, the Government of India is precluded from deviating
from the letter of those instructions ; or, at all events, from urging
their reconsideration, if such a course should be deemed necessary.

I conceive that it is quite open to us, if any of the provisions re-

commended by the Secretary of State to be inserted in a project
of law appear to us to be either inexpedient or impracticable or
inadequate, to make such alterations or additions as we deem to

be required.

" It only remains for me to advert to the remarks made by
His Honour the Lieutenant-Governor—remarks for which I think
the Government and this Council are very much indebted to His
Honour—because it is very desirable that it should be known to
the public generally, and to the community which will be affected

by this Bill, that the question raised by the Lieutenant-Governor
has not been overlooked by the Government of India; that, on the
contrary, the view which is entertained by the Government of India
on that particular question is, I may say, entirely in accordance
with the opinion expressed by Mr. Egerton. With the permission
of your Lordship I will read the concluding paragraph of the letter

which was addressed to the Government of Bombay previous to
the preparation of the draft Bill, which, as I have said, formed the
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basis of the Bill now before the Council. After making various

observations, which form the subject of fifteen paragraphs of the

letter, in regard to the general scope and tenor of the projected

legislation, the Government of India expressed themselves as fol-

lows on the particular point to which the Lieutenant-Governor

alluded :

—

' There is one point, however, which, although it may positively not

involve legislation, appears to the Governor General in Council to demand

further consideration from the Bombay Government, namely, the possibility

of adapting the assessment of the land'Tevenue to the variations in the sea-

son. This question is discussed in paragraph 10 of the Bombay Government

letter of the 6th April, 1877. The Governor General in Council fully agrees

in the view that, inordinary cases and where the land -revenue is moderate, it

would not be good, either for the ryots or for the public treasury, that the

land-revenue demand should fluctuate. But the system which is best for

districts enjoying an ordinary regular rainfall may not be the best for the

arid tract of the Central Deccan, where (it is said that) a good rainfall

comes only once in three years. In view of the very great fall of prices and

the vicissitudes of season in the Deccan during the last few years, it would

be desirable that the present Government of Bombay should consider whether

the recent (1873-75) revisions of the revenue have given suflficient relief from

an assessment which was based, in part, on an unduly high estimate of the

normal value of field produce in the Deccan. And, further, the Governor

General in Council would wish the Government of Bombay to consider

whether in these four districts, or in parts of them, it would not be wise to

have a varying scale of revenue demand to be applied in unfavourable sea-

sons, whereby the normal assessment might be reduced by a certain percent-

age over an entire district, or division of a district, in the event of a failure

of rain or other cause of serious damage to the crops.'

" These instructions expressly refer only to the four districts

included in the scope of this Bill; but I quite agree with His

Honour the Lieutenant-Governor that they are instructions which

are probably very applicable to many other districts, not only in

Bombay but in other Provinces in other parts of the^ Empire.

And I may mention that at this moment, and for some time past,

the expediency of applying such a system to another district in

another part of India—I refer to the district of Jhansi— is, and

has been, under the consideration of the Executive Government. "

His Excellency the President here adjourned the debate to

the following day, and the remainder of the business was proceed-

ed with.
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Abstract of the Proceedmgs of the Council of the Governor General
of India, assembled for the purpose of mahing Laws and Regn-
lations binder the provisions of the Act of Parliament 24 ^ 25
Vic. J cap. 67.

The Council assembled at Government House on Friday the
ISth July 1879.

Present :

His Excellency the Viceroy and Governor General of India,
G.M.S.I., presiding.

His Honour the Lieutenant-Governor of the Panjab, c.s.i.

His Excellency the Commander-in-Chief, g.o.b.

The Hon'ble Sir A. J. Arbuthnot, k.c.s.i.

Colonel the Hon'ble Sir Andrew Clarke, r.e., k.o.m.g., o.b.,

CLE.
The Hon'ble Sir John Strachey, o.o.s.i.

General the Hon'ble Sir E. B. Johnson, e.a., k.c.b.

The Hon'ble Whitley Stokes, c.s.i.

The Hon'ble Rivers Thompson, o.s.l.

The Hon'ble F. R, Cockerell.

The Hon'ble Sayyad Ahmad Khdn Bahadur, o.s.i.

The Hon'ble T. C. Hope, o.s.i.

The Hon'ble B. W. Colvin.

DEKKHAN AGRICULTURISTS RELIEF BILL.

The adjourned debate on the Bill was resumed this day.

The Hon'ble Mr. Rivers Thompson said :— " My Lord, in

the very few remarks which I wish to offer on the resumption of
this important'debate, I have no desire to question the propriety of

the free and impartial criticisms which have passed upon m'any
details of the Bill before the Council, but would prefer to confine

myself to the general aspects of the measure ; because I think, from
the tendency of many of the observations which we heard yesterday
it would seem as if we were losing sight of the main principles

which we wish to maintain, and of the causes which have led to
the interference of the Government in a matter which, if special

reasons did not exist, it would have been right to leave to the
ordinary laws and procedure of our Civil Courts. For my own
part, I take no exception to the severity of those criticisms ; for

I think when a case of such grave and far-reaching importance,
and one wbicli has occupied the attention of Government for many
years, comes before the Legislature of the Supreme Government,
it is necessary and desirable, and not incompatible with an earnest
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desire for an effective solution of long-standing and serious diflfi-

culties, that there should be the most unqualified freedom of debate.

I think it right to express this opinion very decidedly, because,

obviously, we are not dealing with a sudden emergency of the

immediate past, nor with a question in which unanimity of opinion

has always existed as to the relief to be afforded, but one the
magnitude of which has claimed the close attention of successive

administrators in the single Presidency affected by the Bill, and
for the remedy of which innumerable proposals have been put
forward by the most experienced officers upon whom it has devolv-

ed to consider the matter. In confirmation of this view I would
refer the Council to the single page at the beginning of the

second volume of the Commission's Report, from which it will be
seen this complicated question of the Deccan ryot's indebted-

ness and troubles has since 1843-44 been continuously before the

Local Government ; and in the j^recis of correspondence on the

remedial measures from time to time under notice, we find the

recommendations of the Bombay Government in 1844 ; suggestions

by the Chief Justice in 1863 ; proposals by Captain Wingate in

1852 ; by Mr. Fraser Tytler in 1859 ; by the Hon'ble Mr. West's
pamphlet in 1872, and by Mr. Pedder's report about the same year.

Even of these it is said that the summary covers but a fractional

part of the recommendations with which the Bombay records

abound.

" With such facts before us it is inconceivable, in the first

place, that any single measure, and that referring chiefly to the

procedure of the Courts, should provide the complete cure of evils

of such great intensity and arising from such a vast variety and
combination of causes ; and, secondly, it is impossible that, consti-

tuted as this Council is and representing the different experiences

of different parts of the Indian Empire, even that single measure,
framed on exceptional lines for a special object and to be tentatively

applied, should not elicit a diversity of opinion on many of its

details. For myself, therefore, I may say that, while I listened

with the greatest interest to the speeches of Hon'ble Members
objecting to detached provisions of the Bill, and value their contri-

butions so far as they demand a careful scrutiny of the impugned
sections, I maintain still the necessity which is imposed upon us as

the Government of the country to support the leading principles

on which the Hon'ble Member in charge of the Bill would propose
to legislate. At this stage—the second reading, if I may so call it

of the Bill—it would have been open to any member, as I under-

stand the rules, to attack the principles of the measure and to

oppose its reference to a Select Committee. I am glad that no
such course has been taken. It seems to me that, having regard
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to the time and labour which preceded its introduction— to the

urgent request of the Local Government for such a law—and to

the correspondence which has passed with the Secretary of State,

it would have been unreasonable to have done so. And if in some
of its features it still appears open to objection, I would remind
the Council that the Bill has still to go to the Bombay Government
for reconsideration, with a request that it may be submitted to the

learned Judges of the High Court of that Presidency, and that,

when their views upon the measure have been received (and I have
no doubt their attention will be directed to all the points of differ-

ence which this debate has brought out), it has afterwards to

undergo a detailed revision by the Select Committee here. There
is thus ample security that no hurried or imperfect project of law
will issue from this Council.

" I take it that the general view in which we may regard the

position of the question so far as this Bill is concerned, is that,

upon the evidence adduced by the Commission, which gives no
uncertain sound in the matter, the districts of the Deccan, with
an impoverished and ignorant population, are suffering from our
having imported into them laws and institutions suited only to an
advanced and educated community ; and that, where the people
are not educated and not prepared for an elaborate and technical

procedure in the administration of the law, we are bound to intro-

duce for their benefit some simpler form for the adjustment of

their numerous disputes. I share in no way the sentiments
expressed by the Hon'ble Member from Bombay as to the charac-

ter and effect of the regular civil code procedure upon the country.

Though I did not remember his exact words, and am unable at

this moment to refer to his speech, I think I am not incorrect in

stating that he looks upon the 650 sections of the Civil Procedure
Code as a burden too heavy to be borne by India, and as a curse

from which it should be relieved. It requires no words from me
to rebut such radical sentiments ; but, if the Hon'ble Member
considers that his present scheme of procedure in civil actions

between creditors and debtors is a model for general imitation, or
is capable of extension to all classes of the people and to all

parts of the country, I am sure not only that he will be disappoint-

ed in his expectations, but that most people will rejoice at his

disappointment. On the exceptional grounds that we are in the
presence of a great calamity, I am prepared to support this Bill.

That calamity in the Deccan is due in part to the caprices of

climate and to the natural evils to which all Indian ao-riculture is

exposed, and which no Government action could prevent or anti-

cipate. But, so far as it is in our power to help, by the establish-

ment of special Courts, by a,n increase in the number of the Judges,
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and by tlie substitution of less complex rules and laws of proce-

dure, in tlie settlement of difficulties for which, in an embittered

social condition especially, our present law is unsuited or inade-

quate, I have accepted this measure as a tentative proposal for the

relief of the emergency. In that character I am ready to support

it as desirable for the present need ; and in that character I am
prepared to favour any reasonable amendments when they come
before us for later consideration.

** At the same time, My Lord, I think we must all feel that,

however necessary and urgent this present measure of legislative

reform is, it is but a small instalment of the remedies which the

disorder demands. We have to deal with a case of poverty,

ignorance and indebtedness among the people prevalent in these

districts for a long series of years, dating, I believe in some parts,

to a period antecedent to our advent as rulers ; and a heavy
responsibility rests upon the Local Government to meet the claims

of the case by liberal administrative arrangements. The country

possibly needs the introduction of a system of canal irrigation,

and it certainly will not suffer by the extension of its schools and

the improvement of those which are already in existence. I hope
the attention of His Excellency the Governor of Bombay will be

attracted also to the remarks of my hon'ble friend the Lieutenant-

Governor of the Panjab as to inflexible terms under which the

Government revenue is realized ; and, though the difficulties of

that problem are great in the presence of what I believe to be
generally a light assessment, the attempt to solve that problem
and the caution necessary at the revision of settlements in the

matter of the enhancement of the land-revenue will receive, I am
satisfied, the consideration which the great importance of the sub-

ject demands at the hands of the Bombay Government."

The Hon'ble Sir John Strachey said :
—" I hope I shall

not detain the Council for any length of time to-day, but I do not

ike to remain altogether silent when a subject of such importance
is under discussion. The subject, although, no doubt, it now
comes before the Council in an extreme and aggravated shape, is

one which has occupied the minds of Indian statesmen for a very

long time past.

*' I myself have repeatedly had to take part in discussions

which have virtually been identical with those in which we are

now engaged, and my hon'ble friend Mr. Hope did me the honour
to quote opinions which I expressed some twenty years ago.

Consequently, whatever may be the value of my ' prophetic strain
*

in judging what the effect of this measure may be, I may, at any
rate, claim the qualification of ' old experience.'
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** I may say, in the first place, that I think the Government
and the public are greatly indebted to Mr. Hope for the able and
interesting account which he gave to us yesterday of the unfor-

tunate condition of these districts of the Deccan and for the Bili

which the Bombay Government has prepared in communication
with him ; and I think that we are the more indebted to Mr. Hope
for the great care that he has given to this question ; and this Bill

is the more important because, unfortunately, a great deal that

has been said is true, not only of the Deccan, but of many other

parts of India also. I think my hon'ble friend Mr. Colvin could
tell us very nearly as lamentable a story about the state of Jhansi
as Mr. Hope has toid us regarding the Deccan ; and I am afraid

others could tell us equally lamentable stories about some other

parts of India. These of course are, nevertheless, extreme and
exceptional cases; for, taking India as a whole, it is, beyond a
doubt, a happy and a prosperous country. Nevertheless, much
that we have been toid of the state of the Deccan is more or less

true of the peasantry in some other provinces, and, therefore,

a,lthough the problems now before us possess special local urgency,
they have also a more general interest, and I think there can be no
doubt that the success or failure of the experiment which we are

now about to try may have results which will extend far beyond
the limits of the Deccan.

" My Lord, I do not propose to criticise any of the details of

this Bill, and there is a good deal in it which I, for my part, do
not feel competent to criticise ; for there is much in it which
requires local knowledge without the possession of which no useful

opinion can, in my opinion, be given. While the Government of

India is entirely responsible for the general principles on which
this Bill is based, and while the Executive Government has been
unanimous in accepting those principles which have been most fully

and most carefully considered, the Bill is in its details essentially a

local Bill ; and, in judging of these details I think that local opinion

must to a very great extent guide us. The discussion of yesterday

shows, as my hon'ble friend Mr. Thompson has justly observed,

that in regard to the details of the Bill there will bo a very great

diversity of opinion ; but I agree with Mr. Thompson in the satis-

faction he expressed that nothing that was said yesterday, so

far as I can judge, touches really the main principles on which
the Bill is based. The matters referred to yesterday are, after all,

all, or nearly all, matters of detail, which, until they are fought

out and decided in the ordinary way by a majority of this Council,

we must be content to differ about.

" No one has denied the necessity for special legislation to

meet the great evils which have been described. We desire to

B 862—27
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give to every man the means of cheap and speedy jnstice near his

own home : and cheap and speedy justice means the simplest

possible procedure of the Courts, and we desire that these Courts

should be Courts of equity in the broadest sense, doing simple

justice between man and man, and creditor and debtor alike. We
desire also, fiirther, that every effort should be made to brings

about amicable agreements without imposing upon debtors and

creditors the necessity of going into Court at all by the establish-

ment, in some form or other, of Courts of Conciliation.

" Speaking of justice to creditors, I may say that I think that

justice has hardly been done to Mr. Hope by some of the remarks

which have been made in criticism of his speech of yesterday.

*' I do not understand that Mr. Hope made any such general

attack upon the creditors as has been attributed to him. I under-

stood him to recognize in the clearest way that the monej^-lender

is an essential element in the agricultural system of the Deccau

and of India ; and he quite admitted that protection and security

for the creditors were as necessary as protection for the debtors.

" It would be a great misfortune and mistake if people were

to suppose that the Government approved the idea of a crusade

against the money-lenders. Money-lenders are obviously as neces-

sary to the Indian agriculturist as the seed which he sows, or as

the rain which falls from heaven to water his fields. Agriculture

without them would probably be impossible ; but, while I believe

this of the money-lenders, and have no doubt it is quite true that

vast numbers of them— 1 hope I may say the great majority of

them—are honest and honourable men, it seems to me that it is

impossible to ignore the vast amount of evidence which exists in

proof that there are still verj' man}^ of them who deserve a differ-

ent character, and that this section of the money-lending class is

so numerous that it has become absolutely necessary to give to

the debtor some better protection against it than is now available.

In regard to these questions between creditor and debtor there

liave always been two great pai-ties ; and it is inevitable that the old

discussions on this subject should again be entered into in regard

to the Bill now before the Council. With reference to this question

1 should like, Avith your Excellency's permission, to read to the

Council a passage from the admirable speech made by Sir Arthur
Hobhouse on the 28th March 1877 on the Code of Civil Procedure.

It appears to me entirely applicable to the present case, and I

think that it serves excellently to illustrate the principles upon
which we are now proposing to legislate. Sir Arthur Hobhouse
said :

—
' 1 will try to show what seem to me to bo the broad differences of

opinion betweeu tho opposing parties.
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' I may he wi-ong, and I hardly suppose that our opponents will accept

my view of what is necoBBary to make their position a s 'und one ; but it

seems to me that they cannot support their objections without first making
good two propositions. The first of these is that, when a man has made a

contract with another man, he is entitled to call upon the supreme forces

of society to step in and enforce his contract in every jot and tittle, and that

without allowing to society any moderating influence over the contract,

unless, perhaps, it can be shown to be grounded in fraud. The second pro-

position is that a contract by A to pay B a hundred rupees is a contract by
A to strip himself of every shred of property that he possesses in order to

make good that hundred rupees.

'Now, both these propositions seem to be exaggerations of principles

which, if stated with their due qualifications, most people will be ready to

accept. Of the first proposition, I should say that is a most sound and im-

portant principle that people should be held to the substantial performance

of their contracts. But I should add that, if the rigid and extreme perform-

ance of contracts is found to produce misery and disorder, then society,

which is called in to enforce these contracts, should exercise some moderating

influence over them, and that such a duty is the niore imperative in propor-

tion to the helplessness of the debtor class. Of the second proposition I

should say that a contract to pay a sum of money seems to me quite a dif-

ferent thing from a contract that the borrower shall strip himself of all the

property that he has for the support of himself and his family in order to pay

that money. It may be argued that, in order to enforce a contract to pay

money, it is the duty of society to step in and strip the borrower naked.

But I do not see how it is even arguable that, if such a process takes place,

the creditor does not get something outside the terms of his contract. If he

does, terms may be reasonably imposed upon him in return, such as are found

necessary for the peace and welfare of society.

' How far society should step in and insist upon some moderation as the

price of its assistance, is a question of detail which has to be solved in every

age and in every country. But it seems to me that all laws intended for

the protection of debtors on terms short of the payment of the whole debt

—laws of bankruptcy, laws for the exemption of property from execution-

are founded on the view I take of the duties and interests of society.'

" The principle thus laid down by Sir Arthur Hobhouse is, I

think, the basis of our proposed legislation now. Those ' duties

and interests of society' of which Sir Arthur Hobhouse spoko

require most urgently that we should interfere in the districts of

the Deccan between creditors and debtors. We shall hurt no

honest, honourable and reasonable creditors ; and, if this legislation

and other measures of relief should be successful, and happier times

should come round, I for my part shall not think it a matter of

regret if the dishonest and rapacious money-lender finds no means
to recover his ill-gotten gains, and if, after all the claims of justice

to all parties have been met, he is left to lament, like Sganarelle,

—

" tout le mondc est content; il n'y a que moi soul de maliieureux. Mes
gages, mes gages, mes gages !'
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** There is only one other point to which I wish to refer. I

entirely agree witli my hon'ble friends the Lieutenant-Governor and
Mr. Thompson with regard to the extreme importance of sparing
no administrative efforts to improve the revenue system in such a
way that the pressure of the Government demand upon the land
may be lightened. This problem has to be solved not only in

Bombay but throughout nearly the whole of India.

" There can be no doubt that the demand of the Government
is almost everywhere moderate. Mr. Hop© has assured us that in

the districts of the Deccan in particular there can be no doubt of

its moderation.

" In other parts of India with which I myself am acquainted,

I know that the same is true, and that our revenue demand is far

lighter than that ever imposed by any Native ruler. Nevertheless,
it is equally true that this demand u]X)n the land falls not infre-

quently in bad seasons with extreme severity. It is not that the
assessment is too heavy, but that the procedure under which it is

levied is too rigid. I cannot doubt that means will be found

—

although they unfortunately have not been found up to the present
time—to combine complete and proper security for the recovery
of the Government demand upon the land with some greater lenien-

cy to the peasant-proprietors, who, from no fault of their own, but
from misfortune of season, cannot meet their engagements to the
State. Bombay has now for its Governor a great administrator :

if he can initiate measures in the direction to which I have now
been referring, he will do a greater service to the country than any
which this Council can accomplish by this Bill."

The Hon'ble Mr. Hope said :
—" I am glad to find that the

main principles of the Bill, which have, as 1 was already aware,
the approval of the Executive Government, are also, I think 1 may
venture to say, accepted by this Council, and that my task is

confined to replying upon what are, by comparison, matters of

detail.

" In the first place, it was suggested by the Hon'ble the Law
Member that chapter XX of the Civil Procedure Code, as amended
in the Bill presented yesterday, would meet all the wants of our
Deccan districts in respect of insolvency. But I must altogether

demur to accepting it as sufficient or suitable for that purpose.
The objections to the law, even when amended by the Bill, which
I stated yesterday need not be repeated ; but I may add to them
that the provision for granting a discharge when an insolvent has
paid one-third of the scheduled debts, which has been imported
from the Presidency Insolvency Act, seems to me false in principle,

and likely to work unreasonably in practice, sometimes giving the
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creditor less than might be recovered for him, and sometimes press-
ing harshly on the debtor. It has, moreover, been discarded from
bankruptcy legislation in England. I admit that by the Bill in

question an advance has been made ; but an advance somewhat
haphazard, tentative and restricted by the difficulty as to insuffi-

ciency of Courts, &c., which, as I said yesterday, has hitherto

prevented this Council from going even so far as is now ventured
on. Finally, one thing which that amended chapter does not do is,

singularly enough, the very thing which has been represented in

the official correspondence, and is indicated in the Secretary of

State's despatch, as urgently required—namely, the allowing a
debtor to apply for declaration of insolvency, though no process
has issued against him.

" Another remark of the Hon'ble Law Member was that it

would be sufficient, as to jurisdiction of the Courts, if Small- Cause-
Court powers were conferred on all of them. But it seems to me
that the only course open to us consistent with common sense is

that the Courts should have power to deal with all the sorts of

cases in which ryots are ordinarily involved. That such cases

must very frequently comprise mortgages, is clear from the fact

ascertained by the Commission, as I said yesterday, that in the
villages in Poona tested by them two-thirds of the indebted ryots'

land was mortgaged. To provide Courts professing to deal with
ryots' difficulties, but unable to touch, perhaps, one-half of the
cases in which ryots are concerned, would bo a half-measure,

from which no good results could be expected.

" The next question raised is that of appeals, for which the
Hon'ble Law Member considers the revision provided for by the
Bill an inadequate substitute. Here I may point out that the Bill

goes farther in caution than even the suggestions of the Secretary
of State. His Lordship says, in the quotation which I read yester-

day :
* I am inclined to think that summary jurisdiction without

appeal might be conferred experimentally on all Civil Judges in

the Deccan with great benefit.' But the Bill provides the safe-

guard of a thorough supervision. It is a misapprehension to sup-
pose, as I understood the Hon'ble Mr. Cockerell to do, that the
supervising agency will be a special one. It will be merely a
strengthening of the regular staff for the purpose of thoroughly
carrying out section of the Bombay Civil Courts Act (XIV of

1869), which runs thus :

—

' The District Judge shall have general control over all the Civil Courts
and their establishments within the district, and it shall be his duty to in-

spect^ or to cause one of his assistants to inspect, the proceedings of all the
Courts subordinate to him, and to give such directions/ &c.



214

" The officers appointed will be members of the regular judi-

cial department subordinate to the High Court : they will work the

law subject to its general control : the Local Government will

have no special jurisdiction over them, and will be unable to make
them, as the Hon'ble Member apprehends, a machine for carrying

out the pohcy of the day.

" As to the merits of allowing appeals, compared with a sys-

tem of revision, I would point out that by the former from three

to four per cent, of the cases tried are brought before the Courts,

while by the latter the proportion is probably not less than from
fifty to sixty per cent. Moreover, the cases which come up in ap-

peal are often not those which deserve to come. Maiiy a man who
has a good case cannot afford to appeal : many a man with money
needlessly drags his opponent through all the Appellate Courts. As
an illustration of the persistency of monied litigants, I may mention
that I have heard that Sir Barnes Peacock, with reference to the

petty appeals, about Rs. 5 sometimes, by which the High Court was
troubled, remarked that it would be more economical for Govern-
ment to pay the amount of the appeals than to keep up Judges and
establishments to hear them. Again, the Hon'ble Law Member has
said, as an objection to revision, that the record called for will be
inaccurate, incomplete and in the vernacular. As to inaccuracy

and incompleteness, the objection, if good at all, applies just as

much to appeals as to revision. As to the third point, I feel it my
duty to repudiate, on behalf of the Bombay Civil Service, of which
I have the honour to be a member, the suggestion that they are

unable to deal with cases in the vernacular. Again, the Subordi-
nate Judges will not be inexperienced, as the Hon'ble Member
supposes. It is true that twelve now men will be appointed ; but
they will be added, as stated in the official letter fi'om Bombay, to

the list of Subordinate Judges for the whole Presidency : and I

cannot doubt that the Executive Government will place men of

experience, drawn from other districts, in charge of the newly

-

opened Courts.

" In favour of the retention of appeals, much stress has been
laid on the mortgage cases, Avhich are said to be inti'icate, involving

difficult questions of account. But this is a misapprehensioti.

]\l()i-tgagc-cases in which ryots are concerned are not necessarily

intricate, and do not involve more accounts than simple money-
cases. This can easily be seen by reference to the actual cases of

ryots of which a large number are given in full detail in the

Appendices to the Commission's Keport. If a ryot owes money,
there is an account of it—possibly long and intricate ; but it is no
more so when he happens to have pledged his land as security for

the debt than when he has not. Mortgage-cases are usually only
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difficult if tliey liappeu to involve questions of priorities and the
like» or there are several creditors."

The Hou'ble Sir Alexander Arbuthnot enquired whether there
might not be questions of title.

The Hon'ble Mr. Hope replied :
—"Under the Bombay revenue

system the name of the owner of every field is entered in the Gov-
ernment books. It would only be in most rare instances that the
man whose name appeared was not the real owner ; and so questions
of title are not likely to give trouble.

" I may mention to the Council," the Hon'ble Mr. Hope con-
tinued, " that, as regards this question of appeals, contrasted with
revision, I happen to have had a very considerable experience— if

not actually in civil cases, still in criminal ones, which for this

purpose come to the same tiling. I was once for a long time
Magistrate and Collector of a district so large that appeals lay to

me from the decisions of twenty-nine Subordinate Magistrates ; and
the cases they tried, which came up to me, and of which it was my
duty regularly to examine a large proportion, sometimes reached
five hundred in the month. My experience was that all the serious

abuses and irregularities came to light in the examination and
revision : scarcely anything ever came out in appeal. After all,

however, the would-be appellant is deprived of nothing by the
proposed substitution of inspection and revision ; for he can draw
attention to his case by petition, and practically get it dealt with
just as he can now. If, as the Hon'ble Law Member says, Appellate
Courts are less harsh than the Courts of first instance, there is

nothing to prevent tlie revising Judge from showing leniency too :

if Appellate Courts often confirm decisions on mere perusal of the
record, his inspection may have the same effect.

" The Hon'ble Law Member has next expressed his fears that

section 46, about agreements before conciliators, and also the regis-

tration-provisions, mny be defeated by collusion and fraud. As to

agreements, of which he seems to think their having the force of a
decree the objectionalile feature, I would point out that the case is

analogous to that of awards filed under section 525 of the Civil

Procedure Code, which have the force of a decree too. The
objections, if there be any, to the one must apply equally to the
other. As to both the agreements and the registration, I would
repeat my observation of yesterday, that the same objection as to
being open to fraud may be made to many other good laws. The
Registration Act may, as the Hon'ble Sayyad Ahmad has said, be
easily defeated by one party to a deed returning to the other at
home the consideration which they have paid and received before
the registrar. Tho stamp-laws are constantly evaded by the re-use
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of spoiled stamps, &c., and the coinage-lawa do not prevent the

circulation of false money. Yet we do not think it necessary on

this account to abolish registration stamps and our coinage. The
Bill will help those who help themselves : if any persons prefer

collusive evasion of it, they will suffer accordingly, and rightly so.

** I will now notice the objections of the Hon'ble Law Member
and Mr. Cockerell to certain details of the Insolvency chapter.

First, as to the power given to the Court to admit as an insolvent

a person found to be so, and to give him a discharge, both Hon'ble

Members seem to me to be, if I may say so in all courtesy, still

under that confusion of ideas between the fact of insolvency and

the conduct of the insolvent which I referred to in my speech of

yesterday. If a man is really insolvent it is perfectly futile to call

him anything else. If a man cannot pay more than one anna—to

take the Hon'ble Law Member's illustration,—the Court may noio,

under section 358 of the Code, let him off the whole balance, so that

the Bill makes no change of principle whatever. Secondly, it is

complained that section 20 is retrospective. But so is the present

law ; and so will be the new Civil Procedure Bill, which I hope we
shall pass at our next sitting. If a man, the day after that Bill is

passed, applies and is declared an insolvent, all the old decrees

against him may be wiped out when he has paid only one-third of

their amount, and after twelve years, whether he has paid even

that much or not. Thirdly, as to imprisonment and the Hon'ble

Mr. Cockerell's objections to the reduction, by section 35 of the Bill,

of tho power of Subordinate Judges under section 359 of the

Code to imprison debtors up to one year for fraud, I have as great

a hatred of ' proved rascality' as any one else. But I consider the

power given by the Code a most arbitrary and oppressive one. So

far from the rascality being really ' proved,' the Judge is practically

allowed simply to say, at the end of the proceedings— ' I think

tho insolvent's conduct very disreputable : he is no doubt a rascal'

;

and thereupon, without any specific charge, or hearing him in his

defence, or even recordinor a judgment, to send him off to jail for a

twelvemonth. In the Bill this power is, in the case of Subordinate

Judges, reduced nearer to what officers of their rank and emolu-

ments would exercise if they were Magistrates. It is essential to

note, however, that the Court has always the alternative, under

section 359, of sending tho insolvent to a Magistrate. Before him,

and not in any Civil Court, all serious rascality ought to be dealt

with ; and I hope it will be.

" To sec. 30 exception has been taken by the Hon'ble Sayyad

Ahmad, Mr. Cockerell and the Law Member. The latter, after

expressing his objections, concluded with some warmth by affirming

his belief that I was the ' sole author' of the section, and giving aa
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his reason for tliis belief that he ' did not remember anything
about it in the Bombay letter.' If he attributes to me everything
which is not mentioned in that letter, I presume that, by parity

of reasoning, he acquits me of responsibility for everything he does
not like which is, and I feel grateful for the relief accordingly.

I must, however, protest against any such attempt to individualise

the authorship of any particular parts of the Bill. The Hon'ble
Member is well aware that the measure now before us is no private

Bill ; that it emanated from the Bombay Government ; that, after

modifications thought suitable, it is presented to this Council by
the order, sanction and authority of the Government of India, and
that I am officially charged with the duty of doing justice to it,

irrespective of my personal convictions. I think the Hon'ble
Member would have shown more generosity if he had abstained

from the remark he has made, and if he had evinced some sympathy
for, and desire to render less onerous, the difficult and delicate

task I have to perform, instead of endeavouring to fix on me
personally the odium of what he seems to consider one of the most
obnoxious features of the Bill.

" Turning from this personal question—on which I entered
with reluctance, and only from a sense of what was due to myself
and to the Government—to the subject-matter of section 30, I

find that making over moveable property at a valuation to a

creditor is considered unfair ; and the Hon'ble Mr. Cockerell has
enforced his objections by an illustration about a pig. Now it

so happens that this provision is a very old and well-established

one in English law, in execution of writs of elegit, which is thus

described in a well-known text-book:—
* The sheriff is bound upon receipt of the elegit to empannel a

jury, who are to enquire of all the goods and chattels of the debtor

and appraise the same, and also to enquire as to his lands and
tenements and their value. After inquisition had, the sheriff deli-

vers to the execution-creditor all the goods and chattels of the debtor

(except his oxen and beasts of the plough) at the value set upon
them by the jury ; if they be insufficient, he delivers also execution

of the lands, and he then returns the writ', &c.

" Between this English law and our Bill, however, there is

this essential difference, that, whereas b}^ the latter it is optional

with the Court to use the power regarding any particular articles

of property, or not at all, by the latter the action of the sheriff is

unavoidable and compulsory. AVhenev(n' the Hon'ble Law ]\rcmber

returns, as in due time I hope lie will, in health and honour to his

native land, he will be liable, in the event of his having to resort

t() leofal ])rot'eedini2:s to recover monev due to hnn, to have forced

a 862—28
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on him, at a valuation fixed by a jury, his debtor's goods and

chattels—pig and all !

'• With regard to the Hon'ble Sir Alexander Arbuthnot's

remarks, I am glad to thank him for the kindly expressions of

appreciation which fell from him, and to add my satisfaction that

he found in my speech nothing to comment on more serious than

what seemed to him the one-sidedness of my description of the

money-lender. But I have every confidence that, when he is able

to study my remarks in print at leisure, he will agree that I have

done the money-lender full justice. It is no doubt difficult to catch

the general scope, or even the exact words, of a long and rapidly-

spoken address. Thus, the phrase ' usurious money-lender ' which
he ascribes to me I believe I did not employ. As to extravagant

profits, I have nowhere attributed them to money-lenders. On
the contrary, the very passage which he has read from paragraph

85 of the Commission's Report was the germ of my remark, that

in the land money-lenders acquired ' what yields them at best a

precarious profit, not exceeding that which reasonable rates of

interest, combined with easy recovery, would produce, but wrung
forth with trouble, anxiety, expense, popular execration, and even

personal danger.' Nor did I say that in India fraud by the creditor

was ' the only thing' to be guarded against, I said it had ' almost

solely ' to be so. Speaking as I did, in broad terms and of the

Mofussil, what I said seems correct; and it is borne out by a recent

remark of the Hon'ble Sir Charles Turner's, that even in the town
of Madras the bulk of insolvents were not traders, but part of the

general population. So far from keeping frauds by debtors in the

background, however, I enumerated them specially, and explained

the provisions of chapters VIII and IX for counteracting them.
Finally, nothing could be more complete than the terms in which
I have acknowledged the usefulness and necessity of the sowk^r,

and the propriety of giving him all fair help. In this respect the

Hon'ble Sir John Strachey has done me no less than justice ; and
I have, as I said, every confidence that the Hon'ble Sir Alexander
Arbuthnot will eventually do the same. These remarks will, perhaps,

be a sufficient reply to what the Hon'ble Mr. Rivers Thompson
said on the same subject.

'* In conclusion, I have only a few words to add on what
fell from His Honour the Lieutenant-Governor of the Panjdb. I

fully recognize, as he does, the gravity of the subject, and the

possibility of this Bill being followed by similar legislation, or

demands for it, in respect of other parts of India. But the cir-

cumstances of the different provinces of India are so diverse that I

hold, and have held in other cases before this Council, that they

need separate treatment. This Bill will, therefore, furnish to them.
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at most, an analogy and not a precedent. It is expressly a local

Bill, and has been so deliberately made so, that a power of exten-

sion to other parts of the Bombay Presidency, which was in the

draft, has been cut out. The subject of the other remedies of

executive application has, as the Hon'ble Sir Alexander Arbuthnot
has shown, been brouo-ht to the notice of the Executive Govern-

ment. What I would, therefore, earnestly deprecate is, first, any
hampering of the progress of the Bill by consideration of other parts

of India ; secondly, any delay of it while executive remedies, which
are a separate affair, are being matured ; and, lastly, any serious

mutilation of it by the Select Committee or the Council. It should

be remembered that the Bill is essentially local in character, and
the outcome of careful consideration by those who are best acquaint-

ed with local circumstances, and the best judges of popular feeling

and the probable result of what they recommend. The Bill has

only come to this Council by accident, so to speak, through the

local legislature not having power to pass such parts of it as affect

the Civil Procedure Code. It should, therefore, be taken as a whole.

Its main principles are already accepted by the Executive Govern-

ment and, I think I may add, by this Council. If it be altered, cut

down and emasculated in detail, it will end in fiasco^ for which

there will be no satisfaction to the Local Government in the

reflection that it is not responsible."

His Excellency the President said :
—" I do not think it

consistent with the importance I personally attach, and which, I

may add, the Government collectively attaches, to the subject of

the motion now before us that my own vote upon this motion should

be an altogethei- silent one. But the Bill introduced yesterday by

the Hon'ble Mr. Hope has already been the subject of such prolonged

and exhaustive comment, and also of such copious explanation by

the Hon'ble Member himself, that I think I can promise that my
own remarks upon it will not be very lengthy. I am the better able

to make this promise because, in the observations made at the

commencement of the discussion this morning by ray hon'ble col-

league Mr. Rivers Thompson, and at the close of the discussion

yesterday by my hon'ble colleague Sir Alexander Arbuthnot, those

Hon'ble Members largely anticipated what I should otherwise have

wished to say myself on behalf of the Government as regards

the various points to which they alluded. I think, however, that I

gathered from the remarks of my hon'ble colleague Sir Alexander

Arbuthnot that some words which had previously fallen from my
hon'ble colleague Mr. Stokes had conveyed to his mind (and possi-

bly, therefore, they may have conveyed it to the minds of other

Hon'ble Members) an impression that the Member of this Govern-

ment who is specially concerned in the conduct of its legislative
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business had characterized the vote he was about to give as a vote

given in more or less reluctant compliance with instructions from
the Secretary of State to the support of a measure which he
generally deprecated. Now, I am bound to say that this was not
the impression conveyed to my own mind by the remarks of my
hon'ble colleague on the left (Mr. Stokes). I was listening, as I

always do listen, with great attention and interest to his remarks ;

and the impression they conveyed to my mind was essentially

different from that which appeared reflected in the remarks of my
hon'ble colleague on the right (Sir Alexander Arbuthnot). Had it

been otherwise, I should not have failed to interrupt my hon'ble

friend Mr, Stokes in order to afford him that opportunity, of which
he is now deprived by our rules, of clearing his language from
a construction entirely inconsistent with his position as a Member
of this Government. But, whilst I am persuaded that the re-

marks of my hon'ble colleague were not quite accurately caught on
this side of the table, I am grateful to my hon'ble friend Sir Alexan-
der Arbuthnot for having promptly repudiated on behalf of the
Government a position which I feel sure no member of it Avould be
less willing to accept than my hon'ble friend Mr. Stokes. What
I understood that Hon'ble Member to say, and what I believe he
really did say (he will correct me if I misrepresent him), was
simply this. He said that, whilst approving the purpose, and
supporting the essential principles, of this measure, he found in it, as
at present drafted, certain provisions which he could not reconcile

himself to acquiesce in

—

firstly, because he regarded those pro-
visions as unconstitutional; and, secondly, because he did not
regard them as in any wise essential to the recognized purpose of
the Bill. And then, in support of the view thus expressed by
him, he went on to point out that those provisions had not been
suggested, or even considered, by the Secretary of State, in concert
with whom the essential principles of the Bill had been laid down
by the Government of India. Well, whatever view be taken of

those particular provisions,—and on such a subject the opinion of
my hon'ble friend carries a weight of a legal authority which is

entitled to the greatest respect— I must venture to say that the
statement thus made by him appears to me perfectly consistent
with the position and sentiments of the Government of India in

reference to this measure, to which we, one and all of us, attach
the greatest importance, and which we, one and all of us, are most
earnestly desirous to carry into law without any avoidable delay.

But it is precisely for this very reason—that is to say, because
the measure now before us is a measure in which the Government
is earnestly interested ; a measure in which our responsibility is

largely concernod, and because, moreover, it is necessarily, and
properly, of a more or less experimental and tentative character

—
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that it seems to me undesirable, even if it were practically possible,
that OD the part of its warmest well-wishers there should be at the
present stage of it complete unanimity of opinion upon every one
of its seventy-seven clauses. For my own part I am persuaded
that nothing but great advantage can accrue from the fullest con-
sideration of all points in connection with any portion of this Bill

upon which differences of opinion have been entertained or ex-
pressed ; and I sincerely trust they will receive such consideration
from the local and legal authorities, as well as from the Select
Committee to which the Bill is about to be referred. The Govern-
ment of India has not committed, in an equal degree, to every
single detail of every single clause of this elaborate measure the
maintenance of those important principles which we regard as
absolutely essential to its efficiency. But on those principles the
mind of the Government is unanimous, and we are fully resolved
to maintain and enforce them.

•' I should like for a moment to refer to the genesis—if I may
so call it—of this measure. As pointed out just now by my
hon'ble colleague Sir John Strachey, the distressed condition of

the peasantry in many parts of the Deccan is a matter which has
been long—perhaps too long—under the anxious consideration
of the Government of India. It has been the subject of profuse
correspondence and protracted inquiry ; and from all that cor-

respondence and inquiry we were at length led to one very clear,

definite and settled conclusion. That conclusion was that the
case we have to deal with here is a special case, absolutely requiring
special legislation. In that conclusion we have had the concur-
rence, support and approval of the Secretary of State ; and, having
come to that conclusion, and at the same time most fully re-

cognizing all the risks inseparable from special legislation of this

kind, we deemed that our best security for the preparation of a
thoroughly practical measure would be to obtain as speedily as
possible the fullest available special knowledge and local experience
on the subject of it. Well, it was with this object, and in this belief,

that the Hon'ble Mr. Hope,w^ho had given to this question long and
special study, was deputed by the Government of India to proceed
to Bombay, and there, in concert w4th the Bombay Government,
and in personal conference with the Governor, whom my hon'ble
colleague has justly called a most able and experienced administra-
tor, to frame the measures which, at our request, he yesterday laid

before this Council. Of course the measure thus framed naturally

contains various clauses which have not been devised by the Govern-
ment of India, and on which I do not think the Government of

India is at present in a position to express any decisive opinion.

Our position in regard to all these clauses is a very obvious one.
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We deem it due to the Local Government, which is so especially and
directly interested in the effects of this measure, and due also to its

experienced coadjutor in preparing the measure, that no clause de-

vised by them, whatever opinion may at present be entertained in

regard to it, shall be altered or withdrawn, disturbed or modified,

without the amplest and most searching examination during those

preparatory stages through which the Bill has still to pass. But
the Bill, as it now stands in its present form, satisfactorily embo-
dies certain great principles on which the opinion of the Govern-

ment is unanimous—principles which we believe to be essential to

the efficiency of the measure. Those principles it is our intention

to uphold intact ; and on those principles the Government of India

is not prepared to entertain any compromise at any stage of the

Bill. The principles I refer to have been practically indicated in

the course of our discussions, and they may, I think, be briefly enu-

merated, under seven main heads. There is, in the first place, that

power which was referred to yesterday—the power to go behind

the bond ; secondly ^ the necessity for simplifying the procedure ;

thirdly, the augmentation of the number of tribunals ; fourthly,

village registration, to which we attach great importance
; fifthly,

the establishment of Courts of Conciliation; sixthly, the extension

of the period of limitation ; and seventhly, the abolition of imprison-

ment for debt.

"All these principles are principles on which the Government of

India has, after lengthened deliberation, come to a definite and final

conclusion ; and I certainly think that the Hon'ble Member who in-

troduced this Bill was fully entitled to observe, as he did, that the

general suitableness of the Bill is amply guaranteed by the lengthen-

ed deliberation with which it has been brought on to maturity.

For my own part, I am of opinion that this measure has not come
before us a day too soon ; and I entirely agree with the Hon'ble

Mr. Hope in thinking that, for the reasons stated by him, the pas-

sage of this measure into law at the earliest possible moment is a

matter of supreme importance.

"The Hon'ble Member reminded us that it now rests with this

Council to redeem the pledges given four years ago for the redress

of grievances which have been thoroughly investigated and amply
proved—grievances which are, indeed, too notorious to be disputed.

But I think he might have gone even further, and taken deserved

credit to himself for the fact that the measure now before the Coun-
cil really represents the first serious effort to deal practically and
directly with the deplorable state of things urged on the attention

of the Legislature no less than twenty years ago by the Local

Government. In 1858 Lord Elphinstone, who was then Governor
of Bombay, passed in Council a Resolution which is very brief, and
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which, with the permission of the Council, I should like to read.

It is as follows :

—

' His Lordship in Council entertains no doubt of the fact that the

labouring classes of the Native community suffer enormous injustice from the

want of protection by law from the extortionate practices of money-lenders.

He believes that our civil courts have become hateful to the masses of our

Indian subjects from being made the instruments of the almost incredible

rapacity of usurious capitalists. Nothing can be more calculated to give rise

to widespread discontent and disaffection to the British Government than

the practical working of the present law. The attention of the Legislative

Council on the subject should be requested^ and copy of the Revenue Com-
missioner's letter forwarded for their consideration.'

" I think there can be no doubt that the state of things that

Resolution describes has since then gone on growing from bad to

worse ; and, so far as I am aware, up to the present moment there

has really been no practical effort made to deal directly with it. The
Code of Civil Procedure has been completed ; the Usury Law has

been revoked ; but these measures have not been taken with special

reference to the condition of the rural population in the Deccan

:

and I do not think it can be asserted by anybody that the condition of

the peasantry of that part of India has been appreciably affected by

those measures. For my own part, I must say that I regret that

the effort now being made has been so long deferred. I regret the

circumstances in T\diich this measure has been introduced. I do

so because I cannot but fear that in those circumstances there is

much that may not impossibly expose the motives of the Govern-

ment in the eyes of ill-disposed or superficial observers to miscon-

struction. That part of India for which we are now legislating

has again been afflicted with social disturbances. I think it not

improbable that many persons will be disposed to attribute the

source of those disturbances to the still unremedied condition of

the indebted ryot. 4s a matter of fact, that supposition would

be erroneous. There is no evidence in support of it ; and there

is m.uch evidence to the contrary which points to a very different

cause of these troubles. I have lately received several communi-

cations from the Government of Bombay on the recent disturbances

and dacoities in the Deccan ; and this is what His Excellency

writes :

—

' There is no sign of agrarian connexion in this case—that is^ the land-

holding community had nothing to do with it. This disposes of the idea

that indebtedness of ryots is at the bottom after to them'.

''I have no doubt that Sir Richard Temple, who is in the

best position to do so, has arrived at a sound conclusion on that

point. But I would ask the Council—is it not obvious that—if in

any part of India the actual cultivators of the soil see not only

the proceeds of their labour, but actually their personal freedom,
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passing from them into the hands of a class whom, rightly or

wrongly, they regard as the authors of their ruin, and under the

operation of laws which, rightly or wrongly, they regard as the

engines of it—the bitterness of sentiment, the sense of hopelessness

and irremediable wrong, engendered by such a state of things must
be a chronic incentive, if not to social disturbances of this kind, at

least to personal crime ? Allusion has been frequently made in

the course of this discussion to the report of the Deccan Riots

Commission ; and that report abounds in evidence that this is

actually the case. I select a single instance furnished by the First

Assistant Collector of Ahmedna2:ar. He writes :
—

' Another sad case occurred at Visapur, taluka Tasgaon. One Appa
Rowji owed money on a bond to Hirachand Guzar. Hirachand threatened

to sell him up, but promised not to do so if Appa Rowji would get one Appa
Malli to go bail for him. Appa Malli was accordingly induced to befriend

Appa Rowji, and passed a bond for Rs. 200 to the Guzar, giving as security

for payment his house and land. The agreement was that Appa Rowji
should at the same time give to Appa Malli a bond of Rs. 400 with his

land as security. Other money was owing by Appa Rowji to Appa Malli,

which made the whole amount up to Rs. 400. This bond, however, was
never forthcoming. Time after time Appa Malli was put off. Meanwhile,
the Guzar lost no time in enforcing the bond for Rs. 200 which Appa Malli

had so weakly executed. His house and lands were seized after all due
proceedings in the civil Court ; and, to add insult to injuiy, the latter were
given to Appa Rowji to cultivate. Accordingly, Appa Malli, despairing of

obtaining i-edress by the ordinary course of law against his more ci*afty

opponent, waylaid Hirachund Guzar and mui'dered him in open daylight,

and in the presence of several witnesses. He confessed everything, and
courted the fullest inquiry into his money transaction.^. Appa Malli has
been hanged as a matter of course. Such executions, however, would
appear to have little effect in deterring others placed in similar circumstances
from committing similar crimes. Nor, on the other hand, do the Guzars
appear to grow a whit less grasping through fear of meeting a violent death
at the hands of maddened debtors. The motive in all these cases is the

same ; and in all these appears an utter recklessness which is deplorable in

the extreme. Careless and untutored, the ryots learn by bitter experience
that they have little chance of obtaining redress in the civil Courts against

the more cunning sowkars. Brooding over their wrongs, real or fancied,

makes them desperate ; and in an evil hour, without fear for the present or

hope for the future, they turn upon their oppressors. It is certainly the case

that in our Courts, as at present constituted, the poor and ignorant have no
chance against the wealthy and clever.'

" I do not wish to multiply illustrations of this kind, which
might be very easily done ; nor do I desire to dwell on this parti-

cular one. Nothing could be further from my own wishes, or

more contrary to my own views, than to lend countenance to a

popular cry, which in so far as it is general I believe to be unjust

against that much-abused, but most important and useful, class

of middle-men on whose co-operation the agricultural industry of

this country is entirely dependent. I should be very sorry if any-
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tiling said in the couree of this discussion a^ppeai^Mj to give on tb^

part of the Government countenance to such a cry. I do not, of

course, suppose for a moment that the sowkar and the baniyd, are,

as a class, invariably animated by the highest moral sentiments,

but I do not believe that, in the exercise of their calling, they
show a greater indifference 6® honesty than any other class

exposed to similar temptations and -difEculties, My hon'blt5

colleague truly pointed out yesterda}'' that there is ample evidence
in the report of this Commission that the source of their profits

are extremely precarious as well as unpopular. Nor is there

any evidence that those profits, as a rule, are unfair. The
creditor is, no less than the debtor, entitled to the protection

of the law in the maintenance of his honest interests ; and
any legislation ii.nduly directed against the small capitalist to the

unfair advamtage of the debtor might very possibly paralyse the

whole agricultural industry *of this country by shaking to its

foundation the system of credit upon which its operations are

conducted. But, in saying this, I think it obvious that what is

good for the honest debtor is also good for the honest creditor. It

cannot be to the interests of the sowkar that the ryot, who is his

partner in the operations of agricultural industry, should be sys-

tematically paisperised and embittered against him. It cannot be
for the interest of the community itself that the I'elations between
these two classes should be such as to provoke feelings of animo-
sity^, often brpaking out into crime, upon either one side or the
other ; and I think it cannot be doubted that, in that part of the

Deccan for which we are now legislating, the relations between
the eowkiir and the ryot have been brought by a variety of causes
into a condition which no legislator could have ever contemplated,
and which must withdraw popular confidence and esteem from any
law wliich artificially tends to perpetuate it. The Hon^ble Member
who introduced tliis Bill referred to Mr. Pedder ; and I think no
one will dispute that of this state of things there is no more com-
petent observer than Mr. Pedder. Mr. Pedder sketched, not long
ago, in the pages of a London periodical a very graphic picture of

this state of things drawn from the life ; and, so far as I am aware,
I do not think the truth of that picture has ever been challenged.

But I can say that in the truth of such a picture I find the amplest
justification for the special and exceptional legislation embodied in

this Bill. This is how Mr. Pedder describes the career of a
Deccan ryot who has once fallen into debt :

—

' The indebted peasant executes a bond, bearing high interest and
burdened with onerous conditions. For a couple of years he is not pressed

;

but when the period of limitation is drawing near, he is told that his pay-
ments cover only what he has had in necessaries, and that the sum borrowe.l,

with interest, is still due. He pays something and executes a fresh bond
u Sii'2—29
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oil still more onerous teniis for the balance, with a preniiam for renewal.

Then he pays all he can
;
yet, at the end of the next period of limitation,

finds that the debt has increased. Perhaps the process of execution of

fresh bonds is repeated again and again ; but at last the sowkar deems it

desirable to bring a suit. In nine cases out of ten it is decided ex parte,

because the people say it is useless to appear in Court unless they can deny

execution of the bond sued for, or without the aid of a pleader, whom they

have not the means to pay. The creditor then partially executes the decree

by sale of the cattle, household utensils and other personal property of

the debtor, and holds over him the threat of imprisonTnent in satisfaction

of the balance. Even female honour is sometimes the price of forbearance.
:jc * jfj * * Thenceforward, lending the peasant on exorbitant terms

the seed and cattle absolutely necessary for cultivation, he takes all the

produce of the land, except the barest subsistence of the nominal owner and
his family. * * * * But sometimes the creditor sells the land of the

debtor in execution, and usually buys it in at a price very far below its

value, leaving the balance of the decree unsatisfied, since no peasant dares

to bid against a powerful sowkar, and it would be thought unbusiness-like in

another sowkar to do so. Then the best that can happen to the unfortunate

yeoman is to remain as a tenant-at-will at an exorbitant rack-rent on the

land he once owned. * * * * * If the creditor does not allow this,

the peasant flies the country, and tries to begin life again in some distant

locality. ***** Even there, unless ho take« refuge in foreign

territory, the arm of the law reaches the Judgment-debtor as soon as he has

got together a little property. * * * * ^g soon as the colonists, who
are assisted with advances by Government, have acquired any property, it is

seized in execution of decrees for old debts. * * * * There is, how-
ever, a depth lower than penury or exile. Sometimes the wretched debtor

executes an agreement which almost avowedly makes him the bond-slave

of his creditor.'

" Well, then, tliat is the state of things for the remedy of
which this Bill has been introduced. My lion'ble friend, the
Lieutenant-Governor, pointed out to us yesterday what I am afraid

is only too true, that this state of things exists, not indeed in the
same degree of intensity, yet more or less potentially as it were,
throughout the greater part of India, where a comparatively slight

aggravation of existing circumstances might not impossibly produce
results scarcely less distressing than those which it is our present

object to mitigate in some parts of the Deccan. In view of this

fact, His Honour observed that the condition of the Indian peasant
could only be partially improved by the measure we are now taking
for his protection from the exorbitance of claims upon the part of

the money-lender, unless we simultaneously relieve him from the
unvarying pressure of claims on the part of the State itself, by
relaxing the rigidity of our land-revenue system. Well, I do not
feel in a position to enter into that question, wliich is a very large

and very important one. 1 may say at once that tlie Government
is certainly not indifferent to any of the considerations which
suggested the remarks of my hon'ble friend. It was mentioned
yesterday by my hon'ble colleague Sir Alexander Arbuthnot that
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this question has been urged by us on the attention of the Govern-
ment of Bombay in special reference to those districts of the Dec-
can for which we are now legislating, and that it has eugao-ed our
own attention in reference to other parts of India. I may add
that this question, in all its aspects and bearings, was some time
ago commended by the Government of India to the special atten-

tion of the Famine Commission, from whose report I anticipate much
practical aid in the further consideration of it. The indifference

of the Government to this aspect of the question must not, there-

fore, be assumed from the absence of all allusion to it in the terms
of the present measure. I am personally disposed to believe that
the rigidity of our present land system might in various directions

be relaxed with great benefit to the cultivator, unaccompanied by
any serious inconvenience to the State. But, were I now to
indicate my own views on this important question, I feel that any
expression of them would be necessarily crude and premature,
inviting discussion on a subject which is not at present under the
consideration of this Council. All that I am concerned to point
out is that alterations in the modus operandi of our land-revenue
system, whether as regards the collection assessment of revenue,
can be effected without legislation ; and that, therefore, the pro-
visions of the Bill now before us are properly confined to those
remedial measures which absolutely require not only legislation,

but legislation of a special and somewhat novel character. The
Bill in this respect embodies certain definite conclusions at which
the Government has arrived, and represents our settled determina-
tion to carry those conclusions into effect. It is essentially a local

Bill and is a Bill of a tentative character. If the measure works
well, it may be cautiously extended. If it works badly, it can be
promptly modified ; and, as regards these minor features of it on
which differences of opinion still exist, and will, doubtless, continue
to exist, I do not think they can be satisfactorily removed or
reconciled by any other authority less conclusive than that of
experience. It is for this reason that I sincerely hope the measure
now before us may be passed into law before the close of the
present year."

The motion was put and agreed to.

The Hou'ble Mr. Hope moved that the Bill be published in

the Bombay Government Gazette^ in English and in such other
languages as the Local Government might think fit.

The motion was put and agreed to.
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For the Relief of Indebted Agriculturists in certain 'parts

for the Deccan.

Whereas it is expedient to relieve the agricultural classes in

certain parts of the Deccan from in-

debtedness; It is hereby enacted as
Preamble

follows :

—

Short title.

Local extent

mencement.
and com-

Interpretation-clause.

" agriculturist."

•• money."

" special judge."

CHAPTER I.

Preliminary.

1. This Act may be cited as " The
Deccan Agriculturists Relief Act,
1879" :—

.

It extends only to the districts of
Poona, Sjitd,ra, Sholapur and Ahmedna-
gar, and it shall come into force on the
first day of October 1879.

2. In this Act, unless there is some-
thing repugnant in the subject or
context,

—

(1) *' agriculturist " means a person
who earns his livelihood wholly or prin-
cipally by agriculture

;

(2) " money " includes grain and any
other agricultural produce

:

(3) " special judge " means the officer

appointed under section fifty-one.
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CHAPTER II.

Of the hearing op certain Suits by Subordinate Judges.

A T X- rxi.- X. 4.
3. The provisions of this chapter

Application of tnis chapter,
V, 11 1 f

(a) suits for an account instituted on or after the first day of

October 1879, by an agriculturist in the Court of a Subordinate

Judge under the provisions hereinafter contained, and

(b) suits of the descriptions next hereinafter mentioned and
instituted on or after the same date

—

(1) when such suits are heard by Subordinate Judges of the

first class and the subject-matter thereof does not exceed in

amount or value five hundred rupees, or

(2) when such suits are heard by Subordinate Judges of the

second class and the subject-matter thereof does not exceed in

amount or value five hundred rupees, or

(3) when such suits are heard by Subordinate Judges of the

second class and the subject-matter thereof exceeds one hundred
rupees, but does not exceed five hundred rupees in amount or value,

and the parties agree that such provisions shall apply.

The descriptions of suits referred to in clause (6) are the

following (namely) :
—

suits of the nature cognizable by Courts of Small Causes, and
suits between mortgagors, being agricult'irists, and mort-

gagees for the foreclosure or redemption of the mortgage, for the

enforcement of the mortgage lien or for the possession of the

property mortgaged.

4. Where a Subordinate Judge of the first class and a Sub-
ordinate Judge of the second class

Certain suites to be instituted ^^^.^ jurisdiction in the same local area,m Courts of first class bubor- •. r j.- ^- n ^

dinate Judges. every suit reierred to m section 3, clause

(h), to be instituted in such local area shall,

if the amount or value of the subject-matter of such suit exceeds

one hundred rupees and does not exceed five hundred rupees, be

instituted in the Court of the Subordinate Judge of the first class.

5. Notwithstanding anything contained in the Bombay
Civil Courts Act, 1869, section 28, no

Subordinate Judges not to Subordinate Judge shall, while this Act
act as Judges of Small Cause ,

• • ^ r, •
j. i •.] .^

Q^ ,g ^ continues m force, be invested with the

jurisdiction of a Judge of a Court of

Small Causes ; and any such jurisdiction heretofore conferred on

any Subordinate Judge shall be deemed, except as regards suits

instituted before the said first day of October 1 879, to have been

withdrawn.
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6. The Local Government ma}'- from time to time by noti»

cation in the local Gazette direct that
Jiirisdication of Subordi-

^^^^^ ^j^g^ ^f g^^j^g ^^i^^^^ ^ Subordi-
nate J ndge and bmall Cause .ri iii iii£
Court. ^-^^® Judge would be precluded rrom

hearing by section twelve of Act XI of

1865 (to consolidate and amend the law relating to Courts of Small

Causes beyond the local limits of the ordinary original civil jurisd\c~

tioii of the High Court of Judicature) shall be heard and determin-

ed by him and not otherwise, and may by a like notification cancel

any such direction.

7. In every case in which it seems to the Court possible to

dispose of a suit at the first hearing, the

dis^praHrsuit
^' ^''' ^''''^ summons shall be for the final disposal of

the suit.

8. If the officer employed to serve a summons on a defendant

o . e cannot find such defendant and there is
Service of summons.

,
,

, , ,

,

no agent empowered to accept the service

of the summons in his behalf, nor any person on whom the service

can be made, the serving-officer may, instead of proceeding in

manner prescribed by section 80 of the Code of Civil Procedure,

leave such summons for service with the Patel of the defendant's

village.

A Patel with whom a summons is left under this section

shall, if he within one week from the date on which the summons
is so left finds the defendant in the village, serve such summons on

the defendant in manner prescribed by section 79 of the said Code,

endorse the same or cause the same to be endorsed in manner
prescribed by section 81 of the said Code, sign such endorsement

and return the summons by post or otherwise to the Court.

An endorsement made on a summons under this section shall

he frimd facie proof of the facts stated thei-ein, and the Court

shall take judicial notice of the signature thereto.

9. No suit shall be heard ex partem unless the Court, for

T^-r
-4. . u 1 A 4 reasons to be recorded in writing, thinks

No suit to be heard ea; mrfe. . .
, , i i

that it ought to be so heard.

In any suit which the Code of Civil Procedure directs to be

heard ex parte, l)ut which the Court does not think ought to be so

heard, the Court shall adjourn the hearing and take steps to secure

the attendance of the defendant by the issue of a fresh summons
or of a warrant of arrest.

10. In suits of the nature cognizable l>y Courts of Small

Causes no party shall bo entitled to file

Written staicments.
^ written stuteinciit williout the permis-

sion of the Court.

B 802—30
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11. When the subject-matter of any suit does not exceed ten

rupees in amount or value, it sball not
Record of evidence.

^^ necessary to take down the evidence

or make a memorandum thereof in manner provided by the Code

of Civil Procedure ; but in cases where the evidence is not so taken

down and no memorandum is so made, the substance of the

evidence shall be stated in the judgment.

CHAPTER III.

Of Suits and other Proceedings to wbich Agriculturists are

Parties.

12, When any suit is brought for the recovery of money
alleged to be due on account of money

History of transactions j^^^ ^j. advanced to, or paid for, the de-
witli agriculturist debtors to»T. ,•, - (• i ij
be investigated. fendant, or as the price of goods sold or

on an account stated, or on a written or

unwritten engagement for the payment of money, or for the fore-

closure of a mortgage, or for the possession of mortgaged property,

and the defendant or any one of the defendants, not being merely

a surety of the actual debtor, is an agriculturist,

and when any suit is brought for the redemption of a mort-

gage and the plaintiff or any one of the plaintiffs is an agriculturist,

the Court shall, if the amount of the creditor's claim is dis-

puted, enquire into the history and merits of the case, from the

commencement of the transactions between the parties out of

which the suit has arisen, first, with a view of ascertaining whether
there is any defence to the suit on the ground of fraud, mistake,

accident, undue influence or otherwise ; and secondly, with a view
(if necessary) to taking an account between the parties in manner
hereinafter provided.

When the amount of the claim is admitted, and the Court sees

no reason to doubt the truth of such admission, the Court shall not

be bound so to enquire, but may do so if it thinks fit.

When the Court sees reason to doubt the truth of such admis-
sion, it shall be bound to enquire as aforesaid.

Nothing herein contained shall affect the right of the parties

to require that any matter in difference between them be referred

to arbitration.

13. When the Court enquires into the history and merits of

,,,,.,. ,
a case under section twelve, it shall, if it

Mode of takinn: account. . -,
, i . ai

considers any agreement between the
parties as to interest or the profits of mortgaged property or
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determining in any way the manner of taking the account fair and
equitable, give effect to such agreement and take the account on
the footing thereof ; but, if it does not consider such agreement
fair and equitable, it shall, notwithstanding the same,

and notwithstanding any statement or settlement of account
or any contract purporting to close previous dealings and create a
new obligation,

determine the amount due according to the following rules

(that is to say) :

—

(a) separate accounts of principal and interest shall be taken

:

(b) in the account of principal there shall be debited to the

debtor only such money as may from time to time have been
actually received by him or on his account from the creditor :

(c) in the account of interest there shall be debited to the

debtor monthly simple interest on the balance of principal for the

time being outstanding at the rate allowed by the Court as herein-

after provided :

(d) all payments by or on account of the debtor, and all profits

or advantages of every description received by the creditor in the

course of the transactions, shall be credited, first, on account of

interest ; and when any payment is more than sufficient to dis-

charge the balance of interest due at the time it is made, the residue

of such payment shall be credited to the debtor in the account of

principal

:

(e) the accounts of principal and interest shall be made up to

the date of suit, and the aggregate of the balances (if any) of both
such accounts against the debtor on that date shall be deemed to

be the amount due, except when the balance of the interest

account exceeds that of the principal account, in which case double

the latter balance shall be deemed to be the amount due.

14. The interest to be aAvarded in taking an account

, , „ , accordino: to the rules set forth in section
Interest to be allowed,

^^^^^^^^ -j^^j^ ^^__

(a) the rate, if any, agreed upon between the parties, unless

such rate is deemed by the Court to be unreasonable ; or

(6) if such rate is deemed by the Court unreasonable, or if

no rat6 was agreed upon, such rate as the Court deems reason-

able :

Provided that, in any case in which the parties have agreed
that the profits of mortgaged property shall be taken by the mort-

gagee in "liou of interest antl such agreement lias been set aside
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under section thirteen, the rate of interest to be allowed shall be
nine per cent, per annum.

15. Instead of enquiring into the history and merits of a

„ „ , , •. X- • c^se under section twelve, or if upon so
Reicrence to aibitratioii m „ • • , i ^ , . 11, ,• r

certain cases,
enquiring the Court is unable to satisfy

itself as to the amount which should be
allowed on account of principal or interest or both, the Court may,
of its own motion, direct that the question be referred to arbi-

tration.

If the parties are willing to nominate arbitrators, the arbitra-

tors shall be nominated by them in such manner as may be agreed
upon between them : if the parties are unwilling to nominate arbi-

trators or cannot agree in respect of such nomination, the Court
shall appoint any three persons it thinks fit

:

Provided that if both parties reside in the same village, town
or city, and, in the opinion of the Court, three fit persons can be
found among the residents of such village, town or city, it shall

appoint residents of such village, town or city.

The provisions of sections 508 to 522 (both inclusive) of the
Code of Civil Procedure shall apply to every reference to arbitra-
tion under this section.

16. If the debt, or any portion thereof, was not contracted

la the case of ancestral ^J the person from whom the creditor
debts interest to be disallow- seeks to obtain recovery, but by such
ed or limited. person's father or other ancestor, the said
person shall be called upon to state whether he is willing to accept
the full responsibility for sucli debt or for such portion thereof

;

and, if he accepts such responsibility, shall be held liable for
the full amount payable on account of such debt, or of such por-
tion thereof subject to the other provisions of this Act, or of any
law for the time being in force relating to ancestral debts

;

but if he declines to accept such responsibility, he shall not
be held liable for more than the principal amount of such debt, or
of such portion thereof, with interest up to the date of the death
of tlie person who incurred such debt, or of such portion thereof,
if such person was related to him in the first degree, and other-
wise only for the principal amount of such debt or of such portion
thereof.

17. Any agriculturist may sue for an account of monies lent

A • u -^ 1 li ^^ advanced to or paid for him by a
Agriculturist debtors may -,.. i i 1 • . ^ t,

sue lor accounts. Creditor or due by hiin to such creditor

as tlie price of goods sold or on a writ-
ten or unwritten cng;igeiiien( for llie payment of money and of
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monies paid by bun to such creditor, and for a decree declaring

the amount, if any, still payable by him to such creditor.

When any such suit is brought, the amount payable b}'- the

plaintiff shall be determined under the
Amount of debts in such ^^^q j^^^j^s ^^ ^.^^^^^ ^^ applicable if the

cases to be aetermmea accord- -,•, iji- ir j £
ing to foregoing provisions.

Creditor had himself sued for recovery
of the debt.

18. A decree passed under section seventeen may, besides

declaring the amount due, direct that
Decree may provide for

^^^^^^ ainount shall be paid by instalments,
payment by mstalments.

. • , ^ , n i

With or Without interest ; and, when any
such decree so directs, the plaintiff may pay the amount of such

decree, or the amount of each instalment fixed by such decree, as it

falls due, into court, in default whereof
Execution of decrees under

execution of the decree may be enforced
this SGCtion

by the defendant in the same manner as

if he had obtained the decree in a suit to recover the debt.

19. The plaintiff in any suit instituted under section seven-

teen may at any stage of such suit deposit
Payment into court m cases -^ ^^^^^ ^^^^ ^^^^^^ ^f ^ ^^ ^^ ^^^^^_

under section 1/. ., ,•!•,• • i» n i? xi i i« i
ders a satisraction m lull oi the deieud-

ant's claim against him.

Notice of the deposit shall be given by the Court to the

defendant, and the amount of the deposit shall (unless the Court

otherwise directs) be paid to the defendant on his application.

No interest shall be, allowed to the defendant on any sum so

deposited from the date of the receipt of such notice, whether the

sum deposited be in full of the claim or fall short thereof.

20. When a decree has been passed, whether before or after

this Act comes into force, under which
Power to discharge judg- ^^^ j^g^ ^^^^^^ ^^. j,^ -^ ^-eCOVer-

ment-debtor.
i i <? • li. • i. ii, n i.

able from an agriculturist, the Oourt

may, whether in the course of execution of the said decree or

otherwise, if it is satisfied that there is no other claim against him

and that he is unable to pay the whole of such sum, direct the

payment of a portion of the same, and grant him a discharge from

the balance.

When the sum payable under the decree amounts to fifty

rupees or upwards, or when there are

f^'^Xenc'^'jroLc'dtn^^^^ °^^^^ ^^^'^^^ against the debtor, the
o inso vcncy piocc

g.

.

Court may direct proceedings to be taken

with resi)cct to him as nearly as may be as if he had applied to be

declared an iusolveut under the provisions hereinafter contained.
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21. The Court may at any time direct that the amount of

any decree against an agriculturist or

exe^cXn?°
^"^ ^^^^^1"^^^*' '"^ the portion of the same which it directs

under section twenty to be paid, shall be

paid by instalments with or without interest.

22. Except as provided in the Code of Civil Procedure,
section 359, no agriculturist shall be

tor^TbtabothlT™"""'"' fr'^t^d "• i-prisoned on account of

debt.

23. No agriculturist's land shall be attached or sold in exe-

cution of any decree or order unless it
Land exempted from at-

j^g^g ^^^^^ specifically pledged as security
iachment and sale unless <• .i

^
- r-Vi i i ^ i ^ - ^

specifically pledged. ^^^ ^^^ repayment of the debt to which
such decree or order relates, and the

mortgage lien still subsists.

But the Court may, when passing a decree or at any subse-

quent time, direct the Collector to take possession, for any period

not exceeding seven years, of any land of an agriculturist judg-

ment-debtor to the possession of which such judgment-debtor is

entitled, and which, in the opinon of the Collector, is not required
for the support of such judgment-debtor and the members of his

family dependent on him, and deal with the same for the benefit

of the decree-holder in the manner provided by section thirty-one.

24. If, upon application being made for the execution of a

Ancestral debt.
decree for the payment of money against
an agriculturist, it appears that the per-

son against whom execution is sought is not the person made
liable by the decree for the amount thereof, but the heir of such
person, the amount recoverable under the decree shall be limited
in accordance with the provisions of section sixteen.

CHAPTER IV.

Of Insolvency.

25. Every Subordinate Judge shall have the powers con-

„ , ,. , T . . t,
ferred by sections 344 to 359 (both in-

ju.tdtt°t':gt:,rJir -^l"^'-) °f *« code of CivH Proceedure,

cases. ^s moditied by the provisions next here-
inafter contained, for the purpose of

dealing with applications under the Code of Civil Procedure or
under this Act to have agriculturists residing within the local
limits of his jurisdiction declared insolvent and proceedings taken
under orders passed by him under the second clause of section
twenty, and no such application or proceeding shall be dealt with
by any other Court.
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26. Any agriculturist wlio is iu debt to the amouut of fifty

rupees or upwards and who resides
Agriculturist may apply ^^^^^^ ^^^ 3^-^ districts may apply tO

tor adjudication 111 cases not ci i f i -t ^ ^,^ • ,i -, i

provided for by Code. ^^J >5uborainate Judge withm the local

limits of whose jurisdiction he resides

to be declared an insolvent, though he has not been arrested or
imprisoned, and though no order of attachment has issued against
his property in execution of decree.

27. Notwithstanding anything contained in section 351 of

__ _„ . „ . ori the Code of Civil Procedure, the Court

of fhe Code!''''
'''*'''° shall declare an agriculturist an insolvent

if it is satisfied that he is in insolvent

circumstances, and that the application to have him declared an
insolvent has been properly made under section 344 of the said

Code or section twenty-six of this Act.

28. No person other than the Nd,zir of the Court shall be

Keceiver
appointed as receiver, and no receiver

shall be entitled to commission.

29. In determining under section 352 of the said Code the

Proof of debts
amount of any claim of the nature re-

ferred to in section twelve of this Act
due by an insolvent agi'iculturist, the Court shall proceed in the
manner prescribed by sections twelve to sixteen of this Act, both
inclusive.

30. Whenever any moveable property of an insolvent is

liable to be sold by a receiver under
Power to make over move- section 356 of the said Code, the Court

able property to creditor at ,. ,i •, i n . % ii
valuation, ^^.7 direct that it shall not be so sold,

and may, after recording the opinions of

two Assessors appointed by the Court in this behalf, determine
the value of such property and direct the receiver to transfer it to

any of the scheduled creditors who may be entitled to receive in

the distribution under the said section 356 an amount equal to or
greater than the value so determined ; and such creditor shall

accept such property in full or partial liquidation (as the case may
be) of the amount to which he is so entitled.

3 1 . No immoveable property of the insolvent shall vest in
the receiver ; but the Court may direct

Immoveable property not the Collector to take into his possession,
to vest in receiver,

f^j. ^^y period not exceeding seven years

but may bo managed for ^^om the date on whicli the receiver has
benefit of creditors. been appointed, any such property to

the possession of which the insolvent is

entitled, and which, in the opinion of the Collector, is not required
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for the support of tlie insolvent and the members of his family

dependent on him, and, subject to any rules the Local Government
may from time to time make in this behalf, to manage the same for

the benefit of the creditors, by letting it on lease or otherwise

:

Provided that if the insolvent or his lieir at any time pays

into court the balance of the scheduled debts then unpaid, he shall,

subject to any rights created in favour of other persons by the

Collector, be entitled to recover possession of such property.

32. When any scheduled debt is secured by a mortgage of any

Secured debts.
P^^'tion of the insolvent's immoveable
property, the Court may direct the Col-

lector, if he can obtain a premium equal to the amount of such

debt by letting such property rent-free for a term not exceeding

twenty years to let sucli property, and if lie cannot so obtain such
premium, to sell such property by public auction or otherwise as

lie thinks fit.

"Where property is let under this section, the premium shall

be applied to the payment of the debt.

When property is sold under the section, the sale-proceeds
shall be applied, first, to the payment of the debt ; and the balance,

if any, shall be paid to the receiver.

33. So long as any management under section thirty-one or
letting under section thirty-two continues,

Insolvent incompetent to ^^^ insolvent and his representative in
sell, dec., property dealt with .

j. i n i
•

under sections 31 and 32. interest Shall be incompetent to mort-
gage, charge, lease or alienate the property
or any part thereof.

34. When the balance available for distribution among the

„,,,,, ,^ ,. ,
scheduled creditors under section 356 of

bcheduled debts discharg- ,1 • i /^ 1 i 1 t i^ -i . t ,1

f.^
^ the said Code has been distributed, tlie

claims of such creditors shall be deemed
to have been discharged, except as regards the right to share in

the profits of any property managed by the Collector under section
thirty-one.

35. No Subordinate Judge exercising the powers conferred

_. . . .
by section tw^enty-five, if he is a Subor-

S„t"d!™r ^,^'Z^ -Ji^te Judge of the first class, shall

section 359 of the Code. sentence any person under section 359
of the said Code to imprisonment for a

term longer than three months, or if he is a Subordinate Judge of
the second class, shall so sentence any person for a term longer
than one month.
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CHAPTER V.

Op Village-Munsifs.

36. The Local Government may from time to time appoint
any Patei of a village to be a Village-Munsif

any other villages the sites of which afe

situate not more than two miles from the site of such village, and
may caned any such appointment,

37. Every Village-Munsif so appointed shall take cognizancia

CI -1 i.
• i,i I, A of suits for money lent, or advanced to,

feuits triable by them. .,„ ,, ,''„ ^
'

^
»

or paid tor, the deiendant, or due as the
price of goods sold -or on an account stated, or on a written or
unwritten engagement for the payment of money when the amount
or value of the claim does not exceed ten fupees, and all the
defendants at the time of the commencement of the suit actually

and volantarily reside or carry on business or personally work for

gain within the local area for which such Village-Munsif is

appointed.

^ . ,. ,. n .-L r^ ^ suit cop;nizable by a Villaofe-

excluded
"'' ^i^^sif shall not be heard by any other

Court

:

Provided that the Special Judge rilay from time to time trans-

fer any suit instituted before a Village-

Proviso. Munsif to any other Civil Court in the
district for trial

:

i^rovided also that no Village-Munsif shall try any suit in
which he is a party or is personally interested, or shall adjudicate
upon any proceeding connected with or arising out of such suit.

38. The Special Judge may on a petition being presented

„.,,., , within thirty days from the date of any
bpecial Judges power of -j j £ \r^\ nr •£ i

vevision. decree or order of a Village--Munsif by
any party deeming himself aggrieved by

such decree or order, set aside such decree or order on the ground
of corruption, gross partiality or misconduct of the Village-Munsif.

Except as herein provided an-d as provided in section 622 of
the Code of Civil Procedure^ every decree and order of a Village-
Munsif shall be final.

39. The Local Government may from time to time, by noti-

t» . T 1 ^ fication in the local Gazette, make rules
Power of Local Goveini- n , , • ,, j £ ^T•^^

mcnt to make rules. ^^^ regulatmg the procedure of Village-

Munsifs and for conferring on them any
of the powers for the trial of suits or the execution of decrees
exercised by a Civil Court under the Code of Civil Procedure of
any other enactment for the time being in forcev

a 8G2—31
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CHAPTER VI.

Of Conciliation.

40. The Local Government may
Appointment of Concilia- ^^^m time to time appoint any person to

tors. be a Conciliator and cancel any such
appointment.

Every Conciliator so appointed shall exercise his functions

under this Act in respect of matters affecting agricultrists residing

within such local limits as the Local Government may from time
to time determine.

41. When any dispute arises as to, or there is a prospect of

litigation regarding, any matter within

brought before ConciSr.
' ^^® cognizance of a Civil Court between

two or more parties, one of whom is an
agriculturist residing within any local limits for which a Concilia-

tor has been appointed, any of such parties may apply to such
Conciliator to effect an amicable settlement between them.

42. If the application be made by one of the parties only, the

D J .1 Conciliator shall take down, or cause to
Frocediire thereupon.

^ i ^ • • • i

be taken down, m writing a general

statement of the applicant's case, and shall thereupon, by summons
or by such other means as he deems fit, invite the person against

whom such application is made to attend before him upon a day to

be fixed for this purpose, and shall direct the applicant also to be
present on such day.

If the said person fails to appear on
Day for attendance may

^^le day first fixed, the Conciliator may,
from time to time be post- . „ , , i • i n, c . •

. .- a I
poned. 1^ he thinks nt, irom time to time extend

the period for his appearance.

48. Whenever all the parties are present, the Conciliator

shall call upon each in turn to explain his
When all parties appear, ^^g^ regarding the matter in question,

Conciliator to endeavour to Tin i • i / n .

reconcile them. ^^^ shall use his best endeavours to

induce them to agree to an amicable

settlement or to submit such matter to arbitration.

44. The ConciHator shall hear the statement of any witness

^ ....
,

and peruse any book of account or other

r.^:T:Z::JZ:'''"' document produced by the parties, and
if any party or witness consents m

writing to aflSrm any statement upon oath or solemn aflBrmation

in any form not repugnant to justice or decency and not purporting
to effect any third person, shall arrange for such oath or solemn
aflBrmation being duly taken in the presence of all the parties.
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45. If on tbe day on whicli the case is first heard by the

. , Conciliator or on any subsequent day

iotlT.T^V^:g' ^'
'? -'^i«\i« -ay adiourn the hearin/,

the parties come to any agreement,
either finally disposing of the matter or for referring it to

arbitration, such agreement shall be forthwith reduced to writing,

and shall be read and explained to the parties, and shall be signed
or otherwise attested by the Conciliator and the parties or other
representatives respectively.

46. When the agreement is one finally disposing of the

^ , ,
matter, the Conciliator shall forward

fin^r/dl^rs'cTor
^"^"'

fl^^^-
- °'>gi5-l ^ the court of the

bubordmate Judge of lowest grade
having jurisdiction in the place where the agriculturists who is a
party thereto resides.

The Court which receives the agreement shall order it to be
filed ; and it shall then take effect as if it were a decree of the
said Court passed on the day on which it is ordered to be filed and
from which no appeal lies.

47. When the agreement is one for referring the matter to
arbitration, the Conciliator shall forward

is roT^t^nlt'aXtLrn ^^ *» *e Court having jurisdiction in the
matter, and such Court shall cause it to

be filed and proceed thereon in manner provided by section 523 and
524 of the Code of Civil Procedure.

48. If the person against whom any application is made
^ ., , . , before the Conciliator cannot be found,

appuluftolLKiir or if he refuses or neglects, after such
period as the Conciliator thinks rea-

sonable has been allowed for his appearance, to appear before the
Conciliator, or if he appears but the attempt to reconcile the
parties or to induce them to resort to arbitration fails, the
Conciliator shall, on demand, give to the applicant, or when there
are several applicants to each applicant, a certificate under his
signature to that effect.

49. No suit and no application for execution of a decree

Suit, &c., not to be enter- passed before the date on which this

tained by Ci^^l Court unless Act comos into force to which any ao-ri-

such certificate is produced- culturist residing within any local limits
for which a Conciliator has been appointed is a party shall be
entertained by any Civil Court, unless the plaintiff or decree-holder
produces a certificate as aforesaid.
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Local Government to frame 50. The Local Government may
rnles. form time to time make rules

—

(a) regulating the proceedings of Conciliators in matters not

provided for by this Act

;

(b) fixing the charges to be made by Conciliators for any
thing done by them under this Act ; and

(c) determining what record and accounts shall be kept by
Conciliators and what returns shall be framed and furnished by
them-

CHAPTER YII.

Sdpeeinte?^dence and Revision.

51. The Local Government shall appoint an officer, as Special

Special Judge. Judge, to inspect, supervise and control

the proceedings of all Subordinate

Judges, Village-Munsifs and Conciliators under this Act, and
to discharge in respect of such proceedings before Subordinate

Judges all the functions of the District Court.

The officer so appointed shall not, without the previous

sanction of the Government of India, discharge any public function

except those which he is required by this Act to discharge.

If any conflict of authority arises between the Special Judge
and the District Judge in regard to any matter, the High Court

shall pass such order thereon consistent with this Act as it thinks

fit.

52. The Special Judge may—

r

(a) transfer to his own file, and himself as if he were a Sub-?

District Judge may with- Ordinate Judge dispose of any suit or

draw case from Subordinate other matter pending before tlie Court
J^<ig®» of any Subordinate Judge ; or

(6) stay the proceedings in any such suit or matter, and sit

or sit with Subordinate together with such Judge as a Bench to

Judge as a Bench for trial of dispose of si:^ch suit or matter in accord-

any case. ance with the provisions of this chapter.

If the members of any Bench sitting under this section differ

in opinion, the opinion of the Special Judge shall prevail.

53. The Local Government may appoint any Assistant or

Subordinate Judge to inspect and super-
Appointment of Assistant ^-gg^ subject to the control of the Spe-

S edal^Judl^
^""^^^ *°

^^^^ J^^g^' *^® proceedings of all Sub-
pecia u ge.

ordinate Judges, Village-Munsifs and

Conciliators under this Act in one or more districts.
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Any Assistant or Subordinate Judge so appointed may in the
districts for which he so appointed, if the Special Judge so directs,

exercise the powers of the Special Judge under section fifty-two

of this Act, and transfer any suit under section 25 of the Code of
Civil Procedure.

54. The Special Judge may call for and examine the record
„ . . of any suit or other matter tried by a

Subordinate Judge for the purpose of
satisfying himself of the legality or propriety of any decree or
order passed, and as to the regularity of the proceedings, and may
pass such order thereon as he thinks fit : and any Assistant Judge
or Subordinate Judge appointed by the Local Government under
section fifty-three may similarly in the districts for which he is

appointed call for and examine the record of any such case, and,
if he see cause therefor, may refer the same, with his remarks,
for the orders of the Special Judge :

Provided that no decision or order shall be reversed or altered

for any error or defect, or otherwise, unless a failure of justice

appears to have taken place.

CHAPTER VIII.

Registration by Village-Registeaes.

55. The Local Government may

—

{a) appoint such persons as it thinks fit, whether public oflBcers

, ^ ^.„ or not, to be Village-Registrars, for

BetfsSrs
^^"

^!^^^ ^°^^^ ^^^^ ^s it may f?om time to
time prescribe

;

(b) direct that the Village-Registrar for any local area may
discharge the functions of a Village-Registrar for any other local

areas concurrently with the Village-Registrars of such other local

areas ; and

(c) delegate to any person by name or in virtue of his office

the powers conferred on it by this section.

56, • No instrument purporting to create, modify, transfer or

Instruments executed by evidence an obligation for the payment
agriculturist not to be deemed of money Or a charge upon any property
valid unless executed before a executed after the passing of this
a Village-Registrar. ^^^ ^^^^ agriculturist residing in any
local area for which a Village-Registrar has been appointed shall

be admitted in evidence for any purpose by any person having by
law or consent of parties authority to receive evidence, or shall be
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acted upon by any such person or by any public officer, unless

such instrument is written by, or under the superintendence of,

and is attested by a Village-Registrar

:

Provided that nothing herein contained shall prevent the

admission of any instrument in evidence in any criminal proceed-

ing.

57. When any persons, one or more of whom is an agricul-

„ , . , ^ . -, turist, desire to execute any such instru-
SucL instruments to be

, ,i in ^ ^i, i

written by or under the super- ment, they_ shall present themselves

intendence of a Village- before the Village-Registrar appointed by
Registrar and executed in his the Local Government for the area in
presence. which the said agriculturist or any one of

the said agriculturists resides and such Registrar, after satisfying

himself in such manner as he deems fit as to the identity of the

parties, and receiving from them the fee (if any) prescribed by

the Local Grovernment and the stamp (if any) which may be

necessary, shall write the instrument, or cause the same to be

written under his superintendence, and require the parties to

execute it in his presence.

Every instrument so written and executed shall be attested

by the Village-Registrar, and also, if any
^Attestation of such instru- ^^ ^^^ parties thereto is unable to read

and write, by two respectable witnesses.

58. Every Village-Registrar shall keep a register of instru-

ments executed before him in such form

b V^ni^^TRTtors'^'^^''*' ^^ ^^^^^ ^^^™ *^^® *° *^™® ^® prescrib-
y 1

age- egis rars.
^^ ^^ ^^^ Inspector General of Regis-

tration under section sixty-one of this Act.

As soon as any instrument has been completely executed be-

fore a Village-Registrar, he shall make or cause a copy of it to be

made in his register, and shall deliver the original instrument to

the party entitled to the custody of the same, and a certified copy

thereof to the other party, or to each of the other parties, if there

be more than one.

Previous to delivery, the original instrument and each suc^

copy shall be endorsed under the Village-Registrar's signature

with the date of registration, the name and residence of the

Village-Registrar and the volume^ and page of the register in

which the instrument has been registered

59. In every instrument written
Consideration to be fully

j^y qj, under the superintendence of the
stated in every instrument

fiHage-Registrar, the amount and nature
executed before a Village-

v iiia,go -•. ^g c
, iiiuirii

Registrar. of the consideration, if any, shall be tully

stated.
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The Village-Registrar shall also endorse upon the instrument

a note, under his signature, recording whether or not the transfer

of the consideration stated therein, or of any part thereof, took

place in his presence.

If the instrument is to be executed in supersession, or partly

in supersession, of a previous instrument, such instrument shall

be produced before the Village-Registrar and shall be fully

described in the instrument to be executed, and shall be marked

by the Village- Registrar under his signature for identification.

60. Every instrument executed and registered in accordance

Registration under this Act ^^h the foregoing provisions shall be

to be deemed equivalent to deemed to have
^
been duly registered

registration under the Indian under the provisions of the Indian Re-
Registration Act, 1877. gistration Act, 1877 ; and no instrument

which ought to have been executed before a Village-Registrar, but

has been otherwise executed, shall be registered by any officer

acting under the said Act, or ia any public office, or shall be

authenticated by any public officer.

61. The said Inspector General shall exercise, by himself

and his subordinates a general superin-
Village-Registrars to be tendence over all Village-Registrars, and

Ge'^^ai^otRfgistur"'"'' ^haU have power from time to time to

make rules consistent with this Act tor

regulating their proceedings and for providing for the custody of

their records.

62. Nothing in this Act shall be deemed to require any

-, ,. ... , instrument to which the Government or
Exemption of instruments ™ ^ ^ ^ • i • nj • i

to which Government or any any officer of Government m his official

officer of Government is a capacity is a party to be executed before
party. a Village-Registrar.

63 . The Local Government may from time to time make rules

reo-ulating the appointment, suspension,

Power of Local Government ^^^lissal and remuneration of Village-

to make rules. Registrars, and prescribing the tees to

be levied by them.

CHAPTER IX.

Of Receipts and Statements of Account,

64. Every agriculturist who makes any payment of money in

liquidation of a debt shall be entitled to

Agriculturists tobeentitled
receive at the time of such payment a

to written receipts, written receipt from the person to whom
such payment is made.
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If such payment is made under any instrument executed

before a Village-Registrar, the receipt shall, if the agriculturist

so require, be endorsed on the copy of the instrument furnished to

him under section fifty- eight.

65. Any agriculturist by whom any money is due Under any
. instrument shall be entitled to receive

accoit?^^
^*'*'°'^''*'

f^^^«^
^^^ person claiming under such

instrument, within one month after the

date on which by local custom annual accounts are balanced, a
statement of his account up to that date.

The Local Government may, by notification in the local Ga-
zette, declare what date shall in any district or portion of a district

be taken to be the date on which annual accounts are balanced for

the purpose of this section.

66. Any agriculturist in whose name an account is kept by any
trader or money-lender shall be entitled

and lo laave his account ^^ receive from such trader or money-
made up from time to time m , -. , , , , ., Y

a pass-book. lender, on demand, a pass-book, and to

require fi^om time to time that his account
up to date be written therein and attested by the signature or mark
of the said trader or money-lender.

An entry so made in any such pass-book of any payment made
to the trader or money-lender shall be deemed to be equivalent for

the purposes of section sixty-four to the grant of a receipt for the
amount so entered.

67. Any person who, in contravention of section sixty-four,

„ ,, »
, ,. sixty-five or sixty-six, refuses or nes^lects

Fenalty loi' contravention ^.^ „: ^ „ • j. . , j. i«

of sections 64 to 66,
*^ ^'^^ ^ ^^ceipt or a statement of

account or a pass-book, or to write, or
cause to be written, any account or any part of an account in a
pass-book, or to attest the same when so written, shall be punished
for each such offence, with fine which may extend to one hundred
rupees.

CHAPTER X.

Legal Peactitioners.

68. No pleader, vakil, mukhtd-r, and no advocate or attorney

of a High Court, shall be permitted to

ceruln^cases'^''''

^^''^''^^^ '"^ appear on behalf of any party to a case
'

before a Village-Munsif or a Conciliator i
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Provided tliat any party to auy sucb case may be permitted,

on reasonable cause being shown to the satisfaction of the Conci-

liator or Munsif, to employ any relative, servant or dependent,

who is not, and has not previously been, a pleader, or a mukhtar
or vakil to appear either conjointly with or in lieu of such party.

When a relative, servant or dependent appears in lieu of a

party, he shall be furnished by him with a power of attorney

defining the extent to which he is empowered to act,

69. In awarding costs to any party in any suit or proceeding

before a Subordinate Judge under this
Pleaders' fees, ^^^ -^ Tvhich the subject-matter does not

exceed one hundred rupees in amount or value, nothing shall be

allowed on account of the fees of any pleader, vakil, mukhtar, or

of any advocate or attorney of a High Court, unless the Court, for

reasons to be recorded by it in writing, thinks that professional

assistance was necessary to the proper conduct of such party's case.

70. When in any suit or proceeding before a Subordinate

Judge under this Act to which an agri-
Power of Court to appoint

culturistisa party, any pleader, vakil
pleader tor agriculturist.

, , . / ^ "^ t i

or mukhtar, or an}^ advocate or attorney

of a High Court, appears on behalf of any party opposed to such

agriculturist, the Subordinate Judge, if he is of opinion that such

agriculturist has not the means of obtaining proper professional

assistance, may, with the consent of such agriculturist, direct the

Government pleader or some othe^' competent person (who is

willing so to do) to appear on his behalf.

CHAPTER XI.

Miscellaneous.

71 . No mortgage, lien or charge of or upon any immoveable

Mortgages, &c., to be valid property belonging to an agriculturist

only when written and regis- shall be valid uuless it is created by an
^^^'(^(^- instrument in writing signed by the

person creating such mortgage, lien or charge.

72. In any suit against an agriculturist under this Act for the

T . . . recovery of money, the following periods

of limitation shall be deemed to be sub-

stituted for those prescribed in the second column of the second

schedule annexed to the Indian Limitation Act, 1877 (that is to

say) :—
(a) when such suit is based on a written instrument regis-

tered under this Act or any other law in force at the date of the

execution of such instrument,—twelve yea is
;

(b) in any other case,— six years :

B 8G2—32
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Provided that nothing herein contained shall revive the riglit

to bring any suit which Avould have been barred by limitation if it

had been instituted immediately before the passing of this Act.

73. No appeal shall lie from any
No appeal in cases tried decision or order in any suit or proceed-

under this Act by Subordi- ^^^^^,^ ^ Subordinate Judge under
^

this Act.

Decision as to wtetLer /4. Tlie decision of any Court of

person is or is not agricul- first instance that any person is or is not
tunst final. an agriculturist shall be final.

75. Except in so far as it is inconsistent with this Act,

CiA'il Procedure Code to the Code of Civil Procedure shall apply
apply in Subordinate Judges' in all suits and proceedings before Sub'
^°"^'^'^- ordinate Judges.

76. The Local Government may
Additional power to make j^^'o™ time to time make all such rules as

rules. it may deem necessary for carrying out
the provisions of this Act.

77. All rules made by the Local Government under this

Rules to be published. ^^^
^J^!^^^

^^ published in the local

official Gazette, and shall thereupon, m
so far as they are consistent with this Act, have the force of law.

STATEMENT OF OBJECTS AND REASONS.

1. The inquiries made into the causes of the riots which
occurred in the Deccan districts in 1875 and the discussions

which have since taken place show that the difficulties under which
the agriculturists in those districts labour are due, in a great

measure, to the unsatisfactory nature of the relations at present

subsisting between them and the money-lending classes.

2. In order to put those relations on a better footing, it is

deemed necessary

—

first, to provide some safeguards against the money-lenders
committing frauds in their accounts and obtaining from ignorant

peasants bonds for larger amounts than are actually paid to or due
from them

;

secondhj, to arrange disputes by conciliation as far possible ;

to increase the number of Courts, and to simplify and cheapen the

administration of justice, and thus to afford facilities to the agri-

culturist to defend any suits that may be brought again=5t him
;
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thirdly, to insist that in suits against agriculturists tlie Court

sball in certain cases of its own motion investioate the entire his-

tory of the transactions between the parties, and do substantial

justice between them
;

fourthly, to restrict the sale of the ryot's land in execution

of decree, and to provide an insolvency-procedure more liberal to

the debtor than that of the Code of Civil Procedure.

The present Bill has been drafted with a view to securing

these objects, in so far as they can be secured by legislation. It

extends only to the four districts in which the agricultural distress

has been most felt.

3. An attempt has been made to secure the first object by
sections 55 to 63, providing for the appointment of village-regis-

trars before whom every written obligation for the payment of

money by an agriculturist must be registered ; by sections 64 to

07, requiring money-lenders to give receipts to agriculturists for

all payments made by them, to render accounts, and to furnish a

pass-book in which the agriculturist's account will be periodically

written up ; and by section 71, which invalidates all mortgages
created by an agriculturist otherwise than by a written instrument.

4 With a view to the second of the proposed objects, the

Bill provides in sections 40 to 50 for the establishment of a system
of conciliation under which it is hoped a large number of disputes

will be settled out of court ; and in sections 36 to 39 for the appoint-

ment of village munsifs, like those in the Madras Presidency, to dis-

pose of petty cases. A further addition to the machinery for the

disposal of suits will be made by an increase of the number of Sub-
ordinate Judges ; but, as this is a matter which it is competent to

the Local Government to deal with under the existing law, no
reference to it will be found in the Bill.

5. As regards procedure, it is proposed, with a view to a

more rapid despatch of business and to diminishing the cost of liti-

gation, to simplify the record in certain respects (sections 10 and

11) ; to discourage the employment of pleaders in petty suits

(section 69) ; and to substitute for the present system of appeals

a very strict and searching supervision (sections 51 to 54).

6. Sections 12 to 16 provide in certain cases for a thorough

investigation into the history of the transaction between the

parties (the third of the four objects mentioned above). They pre-

scribe the system in which the ryot's account is to be made
up in cases where the Court finds it necessary to set aside oppres-

sive or inequitable arrangements between the parties, and they

guard especially against exoi'bitant demands fur interest.
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7. The presence of the defendant being essential for the

tboroiigli investigation proposed, and the ryots being, through
various difficulties, apt to leave their suits undefended, it has been
provided (in section D) that except for special reasons, no suit

shall be decided ex parte, but that the Court shall compel the defen-
dant to appear.

8. The last of the four objects proposed will be found pro-
vided for by sections 25 and 33, which enact that land shall not
be sold to pay the debt of the owner except where it has been
specifically pledged, but admit of its profits being made available
to the creditor for a term of years, and by the sections relating to
insolvency.

9. The chief points in which the provisions of the insolvency-
chapter differ from those of the Code are that they allow an
agriculturist to apply to be adjudicated an insolvent, though no
process in execution has been issued against him ; that they entitle

him to an adjudication in all cases in which, as a matter of fact,

he may be insolvent, leaving any misconduct on his part to be
punished under the Code of Civil Procedure ; and that they
similarly entitle him in all cases to a complete discharge from
debts w^hich, after all reasonable enforcement, he is unable fully

to pay.

10. This insolvency procedure is further supplemented by
section 20, which gives the Court a summary power in petty cases
to discharge a judgment-debtor who is clearly insolvent, and by
section 22, w^hich abolishes imprisonment for debt.

n. The only other provisions of the Bill which appear to
call for special notice are section 70, which empowers the Court to
direct the Government pleader to appear on behalf of a ryot
when he is unable to engage the services of a professional advocate
and the opposite side is represented by a pleader, and section 72,
which extends the period of hmitation in suits for debt instituted
against agriculturists. This latter provision has been introduced
into the Bill, as there appears to be a pretty general consensus of
opinion to the effect that the diflBculties of the ryot are much
aggravated by the present law of limitation, which compels the
money-lender at very short intervals to sue him or take a fresh
bond, eitlier of ^vhich steps commonly entails a considerable addi-
tion to the debt.

^UU'^,
\ (Signed) T. C. IIOBE.

The IthJidy 1870.]
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No. 780.

To

The chief SECRETARY to the

GOVERNMENT of BOMBAY.

Simla, the 26th July 1879.

Sir,

I am directed to forward herewith thirty copies of the Bill

11? II, vr 1,1 rr r- IT n .

.

for the relief of indebted
1. From the Honourable T. C. Hope, C.s.i., • ij. • - • ^^ •

dated 26th April 1879, and enclosures. agriculturists m certain

2. Explanatory note by ditto, dated 8th May parts of the Deccan (with
1879. its statement of objects and

^^3^
Further note by ditto, dated 29th May reasons), introduced into

4rStatement by ditto regarding the trial ^^^ Legislative Council of

of civil suits in the disturbed districts of the His Excellency the Gover-
Bombay Presidency. nor General by the Hon-

6. Ditto showing the business of the Civil rwm,r,l->lQ TV/fr^ Hz-wt^/^ -j-z^^^+I^^^
A 11 J. n 4^ • ii J- i 1 J -3- i.

• 4. i:
ouraDie Mr. oope, toffetner

Appellate Courts in the disturbed districts for -,1 ,i r t •

the Bombay Presidency. ^i^h the papers noted m
6. Ditto of the Poona Arbitration Court, the margin, and to request

1876-79. that the opinions of the
7 Abstracts of Proceedings of the Council Government of Bombay,

of the Governor General, dated the 17th and ,-, tt i t .i t i
"^

18th July 1879. ^^® Honourable the Judges
of the High Court, and

such of the local officers not exceeding six in number, as the Gov-
ernment of Bombay think fit to consult thereon, may be forwarded
to me, for submission to the Select Committee to which the Bill

has been referred, before the 15th of September.

2. I am also to request that the Bill and statement of

objects and reasons may be published in the Bombay Government
Gazette in English and in such other languages as His Excellency
in Council may deem proper, and that the dates of such publication

may be communicated in your reply.

3. It will be seen from the report of the debate in Council
on the 17th and 18th instant that, while the principles of the Bill

are accepted, there has been some difference of opinion on certain

points of detail. The authorities consulted will doubtless give
these points their best consideration ; but to some of them, as well
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as to one or two additional points which have not formed the

subject of discussion in the Legislative Council, I am to invite

special attention.

4. In the first place, there is the question as to the extent
to which the present right of appeal should be curtailed. This
question has been left by paragraphs 31 to 34 of the Secretary of

State's despatch of the 26th of December last completely in the
discretion of the Supreme Government and the Government of

Bombay, and there has been some difference of opinion on it here.

5. The Bill as it now stands has, in accordance with the

views of the Government of Bombay, been so drawn as to exclude

appeals in all those classes of cases to which it applies ; and the

machinery provided for conducting the system of revision which
is to take the place of appeal has been strengthened by the addi-

tion of a Special Judge, who is to devote himself exclusively to

superintending and controlling the working of the Act.

6. The Governor General in Council is of opinion that, look-

ing to the arduous nature of the duties w^hich the Act imposes on
the Subordinate Judges and the large discretion it confers on them,
the appointment of a special oJB&cer of this sort, who would
ordinarily be chosen from the more experienced District Judges, is

essential to the proper working of the system proposed ; but the

Governor in Council will observe that it has been questioned here

whether any system of revision, even if worked under the control

of the ablest Judge that could be chosen, would in the case of

all the suits dealt with by the Bill be an adequate substitute for

the present system of appeals. It has been argued that, at all

events in mortgage suits, the right of appeal should be maintained,

and the Government of India have determined to treat the ques-

tion, in so far as lies in them, as an open one pending the receipt

of your reply to this letter.

6. The provisions of the Bill to which I am next to invite

attention are those contained in section 13, regulating the mode
in which the account is to be taken in cases where it is found
necessary to set aside an inequitable agreement into which an
agriculturist has been inveigled. The corresponding provisions

contained in the Bill submitted with your No. 2056, dated 18th
April last, were found on examination to be on more points than
one susceptible of various constructions. An attempt has been
made in section 13 of the present Bill to express what it is believed

was intended, and it is for the Government of Bombay to say

whether that attempt has been successful, or, if not, what modifi-

cations in the wording of the section are required.
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7. In connection with section 13 of the Bill I am to invite

attention to sections 16 and 24, which go to relieve an heir from a

portion of his ancestor's debt, though he may have inherited from
that ancestor property sufl&cient to pay such debt. Similar provi-

sions were contained in the Bill submitted with your predecessor's

No. 308, dated 19th January 1878; and as the subject was one
which the Bombay Legislature was competent to deal with, the

letter from the Revenue, Agriculture and Commerce Department,
No. 404, dated 1st July 1878, left it to be dealt with by that

Legislature ; but 1 am to say that, now that the question has come
to be dealt with here and has been considered further and in more
detail, the Governor General in Council is unable to see any ground
on which such provisions can be supported.

The Governor General in Council cannot understand why
when the ancestor's debt has under the ample powers contained in

sections 12 to 15 of the Bill been fully inquired into and reduced to

its just limits, the heir should not be bound to pay it to the extent of

the property he has inherited. The obligation binding him to do
so is, as observed by the Hon'ble Sayyad Ahmad in his speech,

a matter of natural equity common to the English, Hindii and
Muhammadan legal systems. Moreover, it is an obligation with
the force of which the people of this country are perhaps more
strongly impressed than those of any other country, and the sense

of which, as observed in your predecessor's letter of the 6th April

1877, is ** one of the best traits in their character."

8. For these reasons the Governor General in Council would
be disposed to omit altogether the sections of the Bill referred to,

and he is the more disposed to do so as he gathers from your
predecessor's letter just cited that the Deccan Riots Commission
and the Government of Bombay in the year 1877 were opposed to

any attempt to afford relief in this way.

The sections have been allowed to stand pending your reply

to this letter ; but I am to beg that, if the Governor in Council
proposes to advocate their retention, you will submit for the
consideration of the Select Committee a redraft of them providing
in more detail for the various cases that may present themselves

—

cases, e.g., where the debt is secured by a mortgage, cases in which
the ancestor's account has been for some time dealt with as incor-

porated in the heirs, cases where the heir has given a fresh bond,
and so on.

9. In the chapter relating to village munsifs it will be seen
that the main lines of the Madras system have been to some extent
restored. It appears to the Governor General in Council that it is

of the essence of tliat system that tlio qualification for the office
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of munsif should be based, not on literary attainments, but on social

status and local influence ; that accordingly the appointments

should, as in Madras, be restricted to village headmen ; and that,

as these must in many instances be illiterate persons whose
judgments could not be expected to stand the tests applied by our

Courts of revision, their decrees must, as in Madras, be made
final, except when they are impugned on the ground of corruption

or partiality.

If, unhappily, it should appear that the number of village

headmen in the Deccan districts who can be trusted to decide

petty suits without any regular check in the way of appeal or

revision is inconsiderable, the proper conclusion seems to be that

the village munsif system is scarcely suited to those districts, and
it may be a question whether the provisions relating to it should

not be altogether omitted from the Bill.

10. In connection with chapter YIII, relating to registration,

it has been suggested that the persons available in the Deccan
for the post of village registrar are not always to be trusted. I am
directed to mention this ; but the point, I am to add, is one upon
which the Government of Bombay are most competent to form an

opinion.

11. The portions of the Bill relating to the procedure in civil

suits and to insolvency were, in the draft submitted with your
No. 2056, dated 18th April 1879, so drawn as in the opinion of

the Governor General in Council to lead to an impression that the

deviation from the ordinary law involved in them was more exten-

sive than it in fact was. In the Bill as now drafted the safer and
simpler course, as it appears to the Governor General in Council,

has been taken of providing directly only for the particular points

on which a deviation from the ordinary law seems unavoidable, and
then enacting that as to the rest the ordinary law shall apply. It

is hoped that, in effecting this alteration in the form of the Bill, no
special provision has been omitted to which the Government of

Bombay attach any considerable importance ; but however this

may be, it should be borne in mind that even in their present
shape the portions of the Bill now referred to have met with consi-

derable opposition here, and that, if any further deviations from
the ordinary law are introduced, they will prove so many addi-

tional obstructions to the progress of the Bill through its remain-
ing stages.

12. Regarding the exclusion of pleaders (as provided for in

the Bill submitted by you) in suits not exceeding one hundred
rupees in value or amount, there has been much discussion here

;

and the course adopted in section C9 of the present Bill, of
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empowering the Courts to refuse costs, has, I am to say, been
adopted with a view to a compromise between conflicting opinions.

13. The only other matters to which I am to refer in

connection with the Bill are the suggestions contained in Mr.
Hope's note of the 29th of May last. The first of these sugges-
tions—that as to the extension of the period of limitation in debt
cases— is supported by a considerable body of authority; the argu-
ments on which it is based appear to the Governor General in
Council to be sound ; and the Government of Bombay, though not
supporting it themselves, have expressed no strong opinion against
it. It has accordingly been provisionally adopted in the Bill.

14. Mr. Hope's other suggestion, that the Arbitration Courts
which have established themselves at Poena and elsewhere should
be recognized and have a certain status and position in our judicial

system accorded to them and that a mode of reviewing their deci-

sions should be provided, is one which involves not only the general
questions as to the desirability of setting up a body of standing
arbitrators and as to the propriety of allowing awards to be revised
on their merits, but also the question as to the expediency of

recognizing in the manner proposed the particular bodies referred
to. These are questions on which the Governor General in Council
deems it undesirable to come to any conclusion pending the receipt

of your reply, especially as it appears that the Government of

Bombay had provisions identical with those now proposed submit-
ted to them for their consideration in Mr. Hope's draft Bill, and,
for some reason not stated in the correspondence, did not think
fit to adopt them. For this reason no provision regarding Arbitra-

tion Courts has been made in the present Bill.

15. I am, in conclusion, to invite attention to the question
referred to in the last paragraph of the letter from the Home
Department, No. 222, dated 26th February 1879, as to the possi-

bility of making improvements in the revenue system now prevailing

in the Deccan districts—a question which you will observe was
discussed by several Hon'ble Members in the recent debate. That
question, however, should be kept separate from those connected
with the present Bill, and any communication you may have to
make on it should be addressed to the Secretary for the Home,
Revenue and Agricultural Department.

I have, &c.,

(Signed) D. FITZPATRICK,
Secretary to the Goveriuneni of India,

B 862—33
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No. 4495 OF 1879.

Revenue Department.

Bombay Castle, 27th August 1879.

D. FITZPATRIGK, Esq.,

Secretary to the Government of India,

Legislative Department,

Simla.

Sir,

I am directed to acknowledge tbe receipt of your letter

No. 780, dated July 26tli, 1879, wherewith you forwarded thirty

copies of the Bill for the relief of indebted agriculturists in certain

portions of the Deccan and other papers, and conveyed the request

of His Excellency the Governor General in Council that the opinions

of this Government, of the Honourable the Judges of the High
Court, and of selected local officers, not exceeding six, may be
recorded and forwarded to you for submission to the Select Com-
mittee, to which the Bill has been referred, before the 15th of

September.

2. I am to inform you that the views of the Hon'ble the

Judges and of six officers whom this Government has thought fit

to consult, will be forwarded to you as soon as their reports are

received, and that it has been desired in all cases that these reports

may be sent in on or before the 1st of September. In the mean-
time His Excellency the Governor in Council desires me to com-
municate, without any delay, the opinions of the Government of

Bombay upon the Bill.

3. The first point to which special attention is invited by
your letter, is the question to what extent the right of appeal

should be curtailed ? You observe that this question has been left

by the Secretary of State's despatch of December 26 completely in

the discretion of the Supreme Government and the Government of

Bombay ; that the Bill, as it now stands, has been drawn in accord-

ance with the views of this Government so as to exclude appeals in

all those classes of cases to which it applies, but that the machinery
for the Kystem of revision, which is to take the place of appeal, has
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been strengthened by tlie addition of a special Judge. I am to say

that His Excellency the Governor in Council is of opinion that no
alteration should be made in the Bill as it now stands. He consi-

ders that though in some instances advantage may follow on the

hearing of a case by an Appellate Court, yet advantage is not
likely to result in so large a number of cases as to outweigh the

disadvantage of allowing an appeal in all cases ; that no distinction

need be recognized between appeals in mortgage cases and appeals

in simple money claims ; and that where errors have to be cor-

rected, relief can be afforded on a petition for revision as well as

on a regular appeal. The cost of the special Judge and his estab-

lishment will have to be met from the Provincial Revenues in

addition to the charges previously contemplated, and this Govern-
ment are prepared to accept this liability in order that the machi-
nery for revision may be as complete as possible.

Sections 12 to 16.

4. Adverting next to para. 6 of your letter, the Governor in

Council regrets that he is wholly unable to accept the provisions

of sections 12 and 13 of the Bill framed by the Government of

India as a sufficient or satisfactory substitute for those of sections

3, 33, 34 and 36 (Proviso) of the draft Bill submitted by this

Government. His Excellency the Governor General in Council is

aware, from the previous correspondence, that the remedies con-

templated in these sections are regarded by this Government as

considerably the most important of all those which it is intended
that the proposed enactment shall provide for. These remedies
have been on several occasions described as those which will enable

the Courts to *' go behind the bond." This expression, however,
only partially describes the specific objects which this Government
has had in view, which may be stated as follows : (viz) :

(1). To compel the Courts, in every case of a claim against

an agriculturist for debt, to inquire into the transactions

out of which such claim has arisen from their very com-
mencement

;

(2). To require the Courts—independently of all bonds or

other documents purporting to contain an admission, by
the agriculturist, of his liability for a definite amount

—

to ascertain the actual amount of money lent to, or due
by him;

(3). To authorize the Courts, in the case of doubt arising

as to the real nature or extent of the transactions between
the parties, to fix the amount to be paid by the agricul-
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turist on account of principal with reference to such
considerations as the respective means and positions of

the parties, the circumstances under which the money-

was borrowed, and such like ;

(4), To enable the Courts, of their own motion, to refer the

question of the sum to be allowed on account of principal

to arbitration whenever they might think fit

;

(5). To throw the burden of proof in all such cases, not-

withstanding any such admission as above mentioned,

unreservedly on the creditor

;

(6). To require the Courts in every case to consider the

equity of the interest charged and to allow only what is

equitable

;

(7). To make it illegal to award compound interest;

(8). To refuse to allow the creditor to receive, in theaggregate,
an amount of interest exceeding the amount of the prin-

cipal debt;

(9). To limit the liability of agriculturists for ancestral debt.

5, Each of these points was provided for in the draft Bills

which have been submitted by this Government to the Government
of India; and, as pointed out in para. 15 of my letter No. 654,
dated 18th April 1879, an endeavour was made, in the final draft

therewith submitted, to mould the sections dealing with them in

such a shape as to render them less open to the objections which
were entertained to them by the Government of India in their
original form. If, therefore, the sections which have been substi-

tuted by the Government of India for those proposed by this

Government had substantially preserved the principles w^hich this

Government had sought to embody in its proposals, the Governor
in Council w^ould not have demurred to the particular form in which
His Excellency the Governor General in Council might think it

expedient to give effect to those principles. But sections 12 and
13 of the Government of India's Bill entirely ignore the 3rd and
5th, and do not by any means completely secure the 1st, 2nd, 7th
and 8th of the above-mentioned objects.

6. The Governor in Council is not in possession of the argu-
ments which have led the Government of India to omit from their
Bill the highly important provisions of the Bill of this Government
under the heads (3) and (5) above set forth. Those under head
(3) were contained in section 34 of the Bombay Bill, which pur-
ported, where the nature and extent of the transactions between
plaintiff and defendant are left in doubt by the direct evidence
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procurable, to permit the Judge to attach weight to certain equit-

able considerations as relevant facts. The points for considera-

tion named were the means and position of the parties at the time,

the state of the borrower's credit, the circumstances under which

the loan was incurred, and the probable requirements of the bor-

rower under those circumstances. I am desired to say that the

Governor in Council continues to be of opinion that these considera-

tions are often an essential element of the history and merits

of the case into which the Court cannot without disadvantage

neglect to inquire. When due regard is paid to the superior intel-

ligence of the creditor class, to the confusion and obscurity which

is often designedly thrown over the history of the transactions,

and to the frequent extravagance and unreasonableness of the

obligations into which the debtor is decoyed, a relaxation of the

rigour of existing practice as to the admission of evidence, which

may at first view appear of doubtful expediency, is invested with

signal advantage by the special circumstances under which juris-

diction will be exercised by virtue of this Act. For the Subordi-

nate Judges, holding their Courts among the homes of the parties,

will have at command the completest knowledge of the suitors,

their habits, possessions and necessities, wherefrom they naay draw-

conclusions of substantial truth and equity in cases wherein credi-

tors, for the embarrassment of the Court and the confusion of the

debtor, have thought fit to substitute a veil of chicanery for the

plain and honest exposition of their claims, and thus to baffle the

Judge in his attempt to explore to the fountain head the history of

the transactions between the money-lender and his client. The
admission of such considerations in aid of more direct evidence is

familiar to the people of this country in the settlement of their

debts, and has not been discarded by the Courts of Native States.

The Governor in Council has not failed to observe that, by section

13 of the Bill, the Court is empowered to refer either the whole

enquiry into the history and merits of the case, or the amount to

be paid as principal or interest or both, to arbitrators nominated

by the parties or the Court. It is readily granted that a reference

to arbitration may be authorized with advantage, and mayfrequently

be resorted to with success, but it is not considered by this Govern-

ment that this expedient will compensate for the omission of the

authority conveyed to the Court itself by the 34th section of the

Bombay Draft Bill, and His Excellency in Council trusts that, on

further consideration of the special character of the jurisdiction

contemplated, the Government of India will be pleased to restore

that section to the Bill before the Council.

7. The modification of the ordinary rules as to the burden

of proof in suits between money-lenders and ryots (which is the
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point named in clause 5 of my 4th paragraph) is a matter closely

connected with the same subject. The views of this Grovernment

on this point have been fully explained in the former correspon-

dence ; but I am directed again to call attention to the following

passages from the Minute recorded by His Excellency the Gov-
ernor under date the 30th August 1878, in which all the Members
of this Government fully concurred :

—

*' 13. The gist of the matter, then, is this. The Deccan
ryots were sued, still are sued, and Tsdll always be sued

—

unless there be fresh legislation—on bonds which are, in

many instances, utterly unjust, though they may have been

executed in due form. I mean by ' unjust,' repugnant to the

sense of natural justice as between man and man, that moral
sense which is present in the minds of all men whether edu-

cated or uneducated. The harassment therefrom arising drove

these ryots in 1875 to commit agrarian outrages. A special

Commission showed after elaborate inquiry that the essential

injustice of the majority of the bonds was the root of the

mischief. It is clear that this injustice would be demonstrated

by any judicial inquiry which might be had regarding the

origin, progress and circumstances of the debts. The exist-

ing law provides for judgment being given on the bonds only ;

that much is certain. Whether it provides for the Court by
its own inquiries going behind the bond is, as we submit,

uncertain. The Government of India seems to consider that

it does so provide, while apparently admitting that the provi-

sion is indirect rather than direct, and must be gathered from
scattered rulings and clauses, rather than learnt from positively

clear enactment. We submit with deference that the uncer-

tainty is such that the Courts practically do not go, can hardly

be expected to go, and for the most part are sure not to go,

behind the bond. Therefore, we urge that there ought to be
direct and positive legislation, without which the existing evils

must be perpetuated."

"16. I must next advert to the apprehension apparently

felt by the Government of India lest we should by our point (a)

(causing the Court to go behind the bond) unduly throw upon
the plaintiff the burden of proof in cases where no defence is

attempted.

" 17. At present the indebted ryots seldom set up any
defence to these claims. They see the futility of disputing the

bonds in Court, whatever they may think of the injustice.

Indeed, they have no chance whatever before the law of setting



263

up any defence which the Courts could be expected to act upon.

But, if our point {a) be passed into law, they would set up

defences fast enough, and this, too, with some chance of equit-

able success. In this event it is manifestly just and reason-

able that the burden of proof should fall upon the plaintiffs.

But in the absence of defence in cases of this sort it seems to

me but right that the plaintiff should have to satisfy the Court

that the bond is a just one. I am unable to follow the reason-

ing (as above quoted) to the effect that to cast on the plaintiff

the burden of proving receipt of the consideration, and the

absence of fraud,—would afford opportunities of evasion to

dishonest debtors, and might thus be an incentive to reckless

borrowing. Here we have educated, skiKul and wealthy cre-

ditors bringing claims against uneducated, unskilful and poor

debtors. Is it unfair to cast upon such creditors the burden

of proving such claims to be just, even if undefended ? On the

contrary, does not fairness demand that such burden should be

cast upon them ? In fact, too, these ryot debtors are not,

for the most part, evasive or dishonest debtors ; they generally

pay all, and much more than all, they really owe ! It is this

notorious circumstance which underlies the whole argument.

The feeling of despair of ever getting out of the money-lenders'

books makes them reckless in going on borrowing, and borrow-

ing destroys all hope of independence. Our provisions will not

be incentives to reckless borrowing, but will have the very

reverse effect."

8. I am to repeat the unalterable conviction of this Govern-

ment, that unless provision is made in the Bill for throwing the

burden of proof in all cases between money-lenders and ryots un-

reservedly upon the former, and for effectually barring the operation,

in such cases, of clause 1, section 9 of Bombay Regulation Y of

1827, which requires the defendant to show that the amount stated

in a written acknowledgment of debt was not received by him, the

enactment which the Government of India propose to pass will be

deprived of all virtue and efficacy, and will entirely fail in affording

the relief which it is designed to afford to an ignorant, illiterate,

but, generally speaking, honest peasantry.

9. I am next to advert, in detail, to the provisions of sections

12 and 13 of the Government of India's Bill, which are as follows :

—

(A). That if the amount of the creditor's claim is disputed,

or if it is admitted, but the Court sees reason to doubt

the truth of the admission, the Court shall be bound to

inquire into the history and merits of the case from the

commencement

;
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(B). That if the claim is admitted, and the Court sees no
reason to doubt the truth of such admission, it may make
such inquiry, but shall not be bound to do so

;

(C). That the object of the inquiry shall he, firsts to ascertain

if there is any equitable defence to the suit, and, second,

to take an account, if necessary, in the following manner:

—

(D). That the account shall be taken on the footing of any
agreement between the parties as to {a) interest, or (b)

the profits of mortgaged property, or (c) the way of taking

the account, if such agreement appears to the Court fair

and equitable ; but

(E). That if not, the Court may set aside such agreement and
any statement or settlement of account, or any renewed
bond, and determine the amount due

:

(a) by taking separate accounts of principal and
interest

;

(&) by allowing as principal only the sums actually

received by the debtor

;

(c) by allowing simple interest only on the balance of

principal from time to time outstanding

;

{d) by crediting all payments, &c., as far as they go,

in settlement of interest due at the time they are

made, and the balance in reduction of capital,

and

(e) by disallowing any balance of interest due at the

date of suit in excess of the balance of principal

due at such date.

10. With reference to (A) and (B) the Governor in Council

desires me to observe that the provision in the Bill which expressly

authorizes the Court to inquire into a claim after the amount of

it has been admitted by the defendant, appears to be, on the face

of it, inequitable. The course suggested by this Government is, it

is thought, a much preferable one, viz., to require the Court to

hold an inquiry into the history and merits of every case, and to

leave it to treat the admission, if any, of the defendants as evi-

dence, and, unless there be good cause for not doing so, to act

upon it as it would in a suit between any other parties.

11. With reference to (D) I am to remark that section 13 of

the Bill is open to the objection that it provides for the account

being taken in the manner therein described, only when there has

been an agreement between the parties, and such agreement is
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tliouglit by the Court not to be fair and equitable in respect of any
of the three specified matters, although agreements may be the

reverse of fair and equitable in many other respects than those

indicated. The benefits of the section are thus limited to a portion

only of the cases to which they ought, it is thought, to be extended.

Moreover, the section in question is open to the further objections

that a Subordinate Judge who is inclined to be indolent may at

any time save himself the trouble of all further inqiiir}^ by saying

that he thinks an agreement fair and equitable ; and that when an

agreement is held by the Court, whether bond fide or not, to be fair

and equitable, the agreement will have to be carried out to the

letter, even if it contemplates the award of compound interest and
the payment of interest in contravention of the rule of (Idm-clwpat,

which with respect to Hindus is now in this Presidency recognized

as an established rule of law applicable to all contracts. Section 13

of the Government of India's Bill thus fails to fulfil the objects of

this Government set forth above in clauses (7) and (8) of my 4th

paragraph, viz., that it shall be illegal to allow compound interest

or interest exceeeding the principal in any case.

12. With regard to the subject of interest, I am also to ask

attention to the fact that the effect of (E) (e) will be merely to

prevent interest being awarded in the decree in excess of the

amount of the balance of principal due at the date of the suit, quite

irrespective of any payments of interest that may have been previ-

ously made to the creditor. The proposal which has been made by
this Government is, however, that the amount of interest received

by the creditor shall not exceed, in the aggregate, the amount of

the principal debt {vide clause (8), para. 4). This, looking to the

relative positions of money-lenders and ryots and to the admitted
necessity for protecting the latter from exorbitant claims, is thought
to be a reasonable provision, and the Governor in Council would
be unwilling to acquiesce in its omission.

13. With reference to (E), {b) and (rfi, which relate to the

ascertainment of the amounts actually lent to the debtor, and of the

sums from time to time received from him by the creditor, the

Governor in Council cannot anticipate that these proposed rules

for taking an account will effect any appreciable good, unless the

omitted provisions as to the method of ascertaining, in cases of

doubt, the amount to be allowed as principal, and as to the burden
of proof, are incorporated with them.

14. Upon the whole, after the most careful consideration

the Governor in Council regrets that he is unable to accept sections

12 and 13 of the Government of India's Bill as at all equivalent

to the sections of the draft Bill submitted V)y him for which tliey

B 862—34
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have been substituted. The changes which have been made have

so completely emasculated the proposals of this Government, so

deprived them of all virtue and vigour, that it would, in the opinion

of the Governor in Council, be better that the contemplated

legislation should be deferred, or not proceeded with at all, than

that the Bill should pass into law, containing, in respect of the

most important of all the remedies which it is intended to supply,

such impotent and inadequate provisions as those of its present

sections 12 and 13.

15. With reference to paragraphs 7 and 8 of your letter which

deal with sections 16 and 24 of the Bill, I am to mention that the

object of those sections was to render it no longer worth the while

of a money-lender to lend his money to an agriculturist for the

purpose of realizing, by means of the interest he may be able from

time to time to exact, an annuity payable by the debtor from

generation to generation, and without any intention of ever getting

the capital repaid. The operation of the sections was thus intend-

ed to be quite independent of the general law, which limits the

liability of heirs for ancestral debts to the extent of the assets

which they may inherit. But as the proposed provisions appear

not to be approved by His Excellency the Governor General in

Council, and the need for them will be, to a great extent, obviated

by the portions of the Bill relating to insolvency and to the inquiry

into claims, if such inquiry is conducted subject to the rules pro-

posed by this Government, I am to say that the Governor in

Council will have no objection to the sections in question being

omitted.

16. I am to observe that new provisions have been added to

sections 23, 31 and 32 for the management of the debtor's land or

immoveable property by the Collector. His Excellency in Council,

after considering these additions to the Bill, has no general objec-

tion to make to their introduction. Again, with reference to

section 30, His Excellency the Governor in Council has perused the

remarks made in Council on the transfer of moveable property to

the creditors, and is of opinion that this section should be retained.

17. I am to say with reference to section 35, which limits

sentences of imprisonment under section 359 of the Civil Procedure

Code, that His Excellency the Governor in Council, after giving

consideration to the comments made on this section of the Bill in

the Council of the Governor General, does not desire to press the

introduction of the proposed reduction in favour of agriculturists

of the terms of imprisonment prescribed in the Code, and is also

opinion that sentences passed under section 359 of the Code, by
Subordinate Judges exercising powers under the proposed Act,

should bo subject to appeal.
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IH I am next to remark on section 36 relating to vfllage

Madras system liave been o
'^^^^.^l^^^^ZlXetoheeligihle

quently been provided m tlie Bill ***
f'*'' "^'[^^t if the numberL the' office of village munsif ; and yon remark that itt

of village headmen who are competent to decide petty s

the chea of -PP-1 - XTthe"viU::'m*uns'l :^^ ^ scUly
conclusion seems to be. that the ^illa„^^^

^^ y^.^ ^^
suited to the clistricis ui ^

irifpllio'Pnce of tlie patels is

various classes whom His bxcellencv n yo
therefore, of

to see excluded from the field

f,f^f
*
""^^^^^Cld be enlarg-

opinion that the restriction to
P^^f °^

^'^^^^l^^^°C the loctl

^Ote-^m^mt; S;^'^^^S^t^ ^ffit^

r^d-^h^prons-t^jS^^^^^^^^^
PO^^-ed of

sufficient social status and local mfluence.

19 No restriction has been proposed in the selection of per-

20 In reply to your remarks (paragraph 1 0) on the subject
^U. in repij ^ J , Deccan for the post of village

registrars under chapter VIII.

21 Reo-arding the subject of procedure, I am to say that the

proposed nt^^rovifion in section 4, that suits for ---'./-*--
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Class Subordinate Judges, They hold their Courts, respectively,

at Poona, Sdtara and Ahmednagar, exercising, in accordance with
sections 24f and 25 of the Bombay Civil Courts Act, both a local

jurisdiction in two or three tdlukas and a special jurisdiction in all

cases exceeding Rs. 5,000 in value, which arise " within the local juris-

dictions of the Courts in the district presided over by Subordinate
Judges of the 2nd Class." If, therefore, section 4 of the Bill

becomes law, the suits described in section 3, of which the subject-
matter is valued at between Rs. 100 and Rs. 500, will in the Satdra
and Ahmednagar Districts have to be instituted at Satara and
Ahmednagar respectively, and in the Poona and Sholdpur Districts

at Poona— Sholapur being counted, for the purposes of civil-judicial

administration, a division of the Poona District merely.

22. The result would thus be to entirely frustrate, so far

as regards the suits in question, one of the principal objects which
G-overnment have in view in the remedial measures about to be
adopted, viz., to bring the Courts as near as possible to the homes
of the suitors. I am to say that the Grovernor in Council would
not willingly assent to any provision which would have this effect ;

and that he deems it preferable that the provisions of chapter II
of the Bill should be inapplicable to the suits in question when
they arise within the local jurisdiction of a 2nd Class Subordinate
Judge. This is what was contemplated in the draft Bill submitted
by this G-overnment ; but the Governor in Council entirely approves
the amendment introduced in clause (3) of section 3 of the Govern-
ment of India's Bill, which will allow 2nd Class Subordinate Judges
to try such suits, subject to the provisions of chapter II with the
consent of the parties.

23. The provisions of section 8 of the Bill are also new. The
Governor in Council doubts whether it is expedient to entrust patels
with the duty which it is here proposed to impose upon them, and
would prefer that the service of summonses should be left to be
mode in the manner at present prescribed in the Civil Procedure
Code.

Spcfhn (39.

24. With reference to paragraph 1 2 of your letter, I am de-
sired to state that this Government fear that the compromise which
has been adopted with respect to section 69 of the Bill will render
the provision for the exclusion of pleaders in cases before Subordi-
nate Judges altogether futile. The amount to be allowed in the
costs of a suit on account of the fees of pleaders is fixed by law
(Act I of 1846, section 7; Regulation II of 1827, section 52 and
Appendix L), and in the case of suits for not more than Rs. 2,000
it amounts to 3 per cent, only of the value of the suit. The amount
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of the fee at stake in any case contemplated by section 69 of the

Bill could thus never exceed Ks. 3, and it is obvious that the pos'

sible loss of so small an amount as this will not deter either suitors

from ene-ap-ing or pleaders from giving professional assistance, i he

latter will, of course, depend, as they do now, for the most part

upon the remuneration privately agreed upon, and, when possible,

will take care to be paid beforehand. The Governor m Council

trusts, therefore, that it will be found practicable to restore sub^

stantially the provisions of section 70 of the draft Bill submitted by

him in respect of the exclusion of legal practitioners from cases tried

by Subordinate Judges; but I am to add that, if such concession

would tend to remove the objections of the opponents of those pro-

visions, he would not object to their being limited m their operation

to district pleaders, so as not to affect pleaders or advocates or

attorneys of the High Court.

25 In section 72 of the Bill provision has been introduced

for the* extension of limitation in debt cases. This Government

have on a previous occasion expressed the opinion that it is better

not to alter the general law, unless a necessity for it is proved, and

on this ground did not press the alteration of the law of hmitation.

As however, there is undoubtedly a strong body of public opinion

in favour of a return to the old periods of hmitation, and as the

ao-riculturist is now enabled by other provisions of the Act to obtain

an account from his creditor at any time, this Government do not

desire to raise any strong objection to the introduction of section 72.

But His Excellency the Governor in person is still of opinion that

a law which has operated generally in a beneficial manner should

not be Ho-htly departed from. He is aware that the reduction ot

the limitation periods has, in some sense, acted severely on the agri-

culturists of the Deccan ; but with the removal of all future pos-

sibiHty of hardship by the provisions of the measure for their reliet

which is now before the Council, the arguments m favour ot the

shorter periods here also recover their force, and he is unable,

therefore, to advocate any change in a law which was enacted atter

thefullest deliberation and with the most enlightened motives.

# * * * * *

27 With regard to your concluding paragraph, in which you

invite attention to the remarks made in the letter of the Govern-

ment of India, Home Department, No. 222, dated February 26,

1879, on the possibility of improving the revenue system m force

in the Deccan districts, and to the observations made on this

subiect by several Hon'ble Members of the Council m the recent

debate, I am directed to say that this Government have^ not

ceased to pay close attention to the aspects and ettect ot the
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Bombay system of land-revenue collection in these districts at the

present time, and that I shall be instructed hereafter to make to

the Secretary to the Government of India for the Home, Revenue
and Agricultural Department any communication on the subject

which may appear to His Excellency the Governor in Council to

be required.

1 have the honour to be, &c.,

(Signed) J. B. PEILE,

Acting Chief Secretary to Government.

Report of the Select Committee on the Dill tor the relief of Indebted

Agriculturists in certain parts of tht; Deccan.

We, the undersigned Members of the Select Committee, to

,. ^ , o -11 T, -, . J ..,x, which the Bill for the
From Pandit Eshwant Sridhar, Poona, dated 1 7th

August 1879 [Printed paper No. 1].

Notes by Mr. Ganesh Wassudeo Joshi, Joint Secre-

tary, Poona Arbitration Court, dated 9th

August 1879 [Printed paper No. 2].

From Acting Chief Secretary to Government,
Bombay, No. 4495, dated 27th August 1879
[Printed paper No. 3],

Note by Mr. Ganesh Wassudeo Joshi, Joint Secretary,

Poona Arbitration Court, dated 26th August
1879 [Printed paper No. 4J.

Observations by the Hon'ble R. West, dated 10th

September 1879 [Printed paper No. 5].

Abstract of letter of Bombay Government, No. 4495,

dated 27th August 1879 [Printed paper No. 0].

From Acting Chief Secretary to Government, Bom-
bay, No. 4787, dated 8th September 1879, and
enclosures [Printed papers No. 7J.

„ Ditto ditto No. 4774, dated

8th September 1879, and enclosures [Printed

papers No. 8].

„ Ditto ditto No. 4838, dated

11th September 1879, and enclosures [Printed

papers 5To. 9].

„ Mr. Shivram Hari Sathe, Secretary, Poona
Sarwajanak Sabha, No. 89, dated 6th September
1879, and enclosures [Printed papers No. 10].

„ Acting Chief Secretary to Government, Bombay,
No. 5088, dated 22nd September 1879, and
enclosures [Printed papers No. 11.]

relief of indebted
agriculturists in cer-

tain parts of the Dec-
can was referred,

have the honour to

that report we have
considered the Bill

and the papers noted
in the margin.

2. We have not
been so fortunate as

to agree among our-

selves on all the points

presented for our
consideration ; but we
do not deem it neces-

sary to refer in the

body of this report

to such differences of

opinion as have arisen.

The most convenient

course, we think, will

be to treat the con-

clusions of the ma-
jority as the conclusions of the Committee, leaving individual

members to record separate dissents upon such points as they

think fit.
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We shall refer to such of the amendments made by us as seem
to us to call for special notice in the order of the sections of the

Bill as introduced.

3. Section 8, providing for the service of summons by patels,

which was inserted on a suggestion made here at the time the

Bill was prepared, has been struck out, as it has not met \\dth the

approval of the Government of Bombay.

4. Section 9, empowering the Courts, instead of hearing the

case ex parte, to issue a warrant for the apprehension of a defen-

dant who does not appear and requiring them to adopt this proce-

dure as the general rule, has given rise to some difference of

opinion. On the one hand, it has been urged that the habits

which the ryots of the Deccan have fallen into of allowing suits

instituted against them to go undefended, has contributed in no
small degree to produce the evils which this Bill is intended to

remedy. On the other, the obvious hardship of forcibly dragging
a man away from his home and his cultivation, perhaps at a

season when every day is of importance to him, merely with a

view to compelling him to appear in a suit to which he has no
defence, has been much dwelt on by Mr. Justice West, Mr. Naylor
and others.

After weighing the arguments on both sides, we have come
to the conclusion that those which may be urged against the

introduction of this novel and very stringent rule preponderate

;

and we are confirmed in this conclusion when we remember that

under section 12 of the Bill the Court is bound to make an
investigation into the history of the case, even though it is not

defended, and that, if it is necessary for the proper conduct of

such investigation to have the defendant in Court, the Civil Pro-

cedure Code gives power to summon him as a witness.

5. In order to prevent the provisions of chapter III of the
Bill being evaded, as it has been pointed out to us they might be,

by entering into contracts with the agriculturists of the four districts

to which the Bill extends at places beyond the limits of those
districts, we have introduced a section in the beginning of chapter
III requiring suits against such agriculturists to be brought where
the defendants reside.

6. The next provisions of the Bill calling for notice are

those contained in sections 12 to 15, commonl}'^ described as the
sections requiring tlie Court " to go behind the bond," and they
are by far the most important we have had to consider.
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Section 12 is in the main merely introductory to those that

follow. It provides that, when the amount of a claim is disputed,

the Court shall inquire into the history and merits of the case,

partly with a view to ascertaining whether there is any defence to

the Guit on the ground of fraud, &c., and partly with a view to

taking the account between the parties according to the rules laid

down in the following sections ; but that, when the amount of the

claim is admitted, the Court shall not be bound to institute such

inquiry, unless it sees reason to doubt the truth of the admission.

7. The Government of Bombay object to the latter portion

of the rule. We have felt some doubt as to the precise grounds
of their objection as set forth in paragraph 10 of their letter of

the 27th August; but we understand that their view is that it is

necessary to institute the inquiry in every case, even though the

defendant may admit the claim, and there may be no reason to

doubt the truth of his admission.

We are not prepared to go quite this length. There must, it

appears to us, be some cases in which it will be clear enough for

all practical purposes that the admission of a defendant is true and
reasonable—cases, for example, in which, though the defendant is

an agriculturist within the meaning of the Bill, he is a man of

some little education and as well able to keep an account of his

transactions and understand his position as the plaintiff. In such

cases, we think, we should be inflicting an unnecessary hardship

on both parties and wasting the time of the Court by insisting on
an inquiry which, even where both parties were agreed, would, if

the Judge were to be put in possession of the w^iole history of the

case, often be lengthy and troublesome. We have, however, intro-

duced an amendment which we believe will, in practice, secure all

that the Government of Bombay desire by providing in section 12

that, in cases where the defendant admits the claim, the Court
shall nevertheless inquire into the history of the case, unless, for

reasons to be recorded by it in writing, it believes that the admis-

sion is true and is made by the debtor with a full knowledge of his

legal rights as against the creditor. The result of this amendment
will be that it will no longer be possible for an indolent Judge, as

it would be under the Bill as introduced, to shirk the labour of the

inquiry by saying that he sees no reason to doubt the truth of the

admission. The inquiry must be made, unless the Judge is pre-

pared to give some specific reason for accepting the admission

—

some such reason, e.g., as might be given in a case of the description

just referred to.

8. Section 13, which lays down the mod-e in which, after the

inquiry prescribed by section 1 2 has been made, the account between
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the parties sliould be taken, lias been recast in order to bring it as

nearly as possible into accordance with the views of the Govern-
ment of Bombay.

As it originally stood it provided that, if the Court found that

there was any agreement between the parties as to the mode of

taking the account, and considered such agreement fair and equit-

ablc; the account should be taken in accordance with such agree-

ment ; but that otherwise the account should be taken according to

certain rules, the principal of which were

—

iirst, that compound interest should not be allowed in any
shape or under any circumstances

;

secondly^ that all profits and advantages received by the

plaintiff in connection with the transaction should be brought to

credit at a value to be determined by the Court ; and

thirdly^ that the Hindii rule of ddm'diqjat, by which the sum
recovered on account of interest shall not exceed the sum recovered

071 the same occasion on account of principal, should be observed
in all cases without reference to the religion of the parties.

9. The Government of Bombay desire to have the two first

of these rules applied absolutely and in all cases without any regard

to the agreement between the parties, even where such agreement
may, under the circumstances, be a fair and equitable one.

The third rule they desire to have similarly applied, but with
a modification in favour of the debtor of so extensive a nature as

to make it in form and in substance a completely new rule.

In short, the Bill, as it at present stands, goes far in the
direction of setting aside contracts which under the law hitherto in

force have been held good. The Government of Bombay desire to

make it go much further.

10. The question is accordingly one of those of degree, of

more or less, on which opinions will necessarily differ.

On the one side it is urged that it is necessary, on political

grounds, to adopt strong and unusual measures in favour of the

ryots in order to prevent irritation and discontent.

On the other it is urged that, in so far as the question can
be considered to have assumed a political aspect, we must be care-

ful lest by going too far in our efforts to allay the discontent of

one class we excite the disaffection of the other.

11. Turning from the political to the economical aspect of

the question, we have; on the one hand, the very obvious argu-
ments as to the desirability of providing for the ryota some

B 862—35
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means of escape from their present thraldom and of giving them

a fresh start on something like a solvent footing ; on the other, we
have been much pressed with the argument that by going too far

in subverting contracts we may destroy the credit of the ryots,

and thus in the long run both aggravate their pecuniary difficulties

and place the Government revenue in jeopardy.

12. Amid these conflicting considerations we have, we need

hardly say, desired to be guided, as far as possible, by the view of

the Government of Bombay. There is indeed much in the Bill as

now settled by us which, if it were not for the deference we feel

for the strongly expressed opinion of that Government, we should

propose to alter. But we cannot altogether devolve upon others,

whatever our respect for their views may be, the duty of forming

an opinion on the important questions submitted to us.

Looking at the matter in this way, and having given it our

most anxious consideration, we find ourselves in a position to re-

commend that the views of the Government of Bombay be adopted

fully in regard to one of the three rules above referred to, and

partially in regard to the other two.

13. To begin with the rule as to crediting profits irrespec-

tive of any agreement which may have been made regarding them,

we think that that rule may, without any great danger of injustice,

be made, as the Government of Bombay wish it to be, applicable

to all cases.

It is true that, in the case of a usufructuary mortgage, it

sets aside agreements which have hitherto not only been enforced

when expressly entered into by the parties, but which the law in

Bombay (Bombay Regulation V of 1827, section 15) presumes,

in the absence of any express agreement, to be implied : we mean
agreements to the effect that the profits of the mortgaged pro-

perty shall be taken by the mortgagee without account in lieu of

interest. But such agreements when made between the parties to

a mortgage, whether expressly or by tacit reference to the Regu-
lation just mentioned, usually proceed on the calculation that the

profits of the property will be equivalent to reasonable interest on

the loan ; and there can accordingly be no great hardship in pro-

viding that the approximate estimate of the profits made by the

parties shall be set aside and an actual account taken, reasonable

interest being at the same time allowed to the mortgagee.

14. In regard to the matter of compound interest, we are

unable to adopt in their entirety the proposals of the Government
of Bombay. We have no doubt that, in a very large proportion of

the cases that will come before the Courts under this Bill, it will

be found that the debt has been unduly swollen by frequent rests
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and consolidations of interest with principal ; but it seems to u&

that there must be some cases in which a consolidation of interest

with principal, or perhaps a novation, as a lawyer would term it,

of the entire transaction, has taken place under such circum-

stances that the refusal to recognize it would work a gross injustice.

This being so, we deem it impossible to lay dowu any absolutely

hard-and-fast rule on the point ; but in order to bring the Bill in

this particular, as nearly as we can venture to do, into conformity

with the views of the Grovernment of Bombay, we have, following

a course similar to that which we have adopted in regard to sec-

tion 12, provided that compound interest shall be disallowed, unless

the Court, for reasons to be recorded by it in ivritingy is of opinion

that it is fair and equitable to allow it. We may add that we feel

confident that the law as thus amended mil fully secure the object

which we understand the Government of Bombay to have in view.

15. As regards the Hindu rule of ddm-d^ipdt, it has, at the-

desire of the Government of Bombay, been extended to the whole

agriculturist population of the four districts, without reference to

creed or sect. We now propose, in further compliance with the

views of that Government, to make it an absolute rule overriding

aU contracts between the parties ; but it is in our opinion quite

impossible to adopt the extensive modification of the rule, or,

speaking more properly, the completely new rule which is now
proposed. That new rule, which would provide that the total

amount claimable /ro77i ^rs^ to last on account of interest shall in

no case exceed the principal, has not, like the rule of ddm-dupat^,

the authority of Native law or ancient custom to support it. It

rests on no principle that we have been able to discern ; and from
the tenth paragraph of a letter from the Government of Bombay,
No. 4579, dated 5th September 1878, which has been laid before

us by the Secretary, it would appear that it was introduced merely

in order to provide an additional mode of reducing the claims of

sowkdrs. We would further observe that no attempt has been

made, as far as appears, to estimate its effect upon existing

claims ; but we gather from the papers before us and the report of

the Deccan Riots Commission that in the case of a very large pro-

portion of those claims interest in excess of principal has already

been paid ; and wherever this is so, the result of the rule would
be that, when the claim had been cut down in the various modes,

required by the very stringent provisions of section 13, it would
be necessary again to reduce it by one-half. It appears to us

impossible to enact arbitrarily a new rule of this description.

1 6. We have next to refer to a section which appeared in the-

drafts submitted by the Government of Bombay in January 1878^
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and in April last, but which was omitted from the Bill as pre-

pared here, and for the re-introduction of which the Bombay
Government now strongly press.

The section in question, as it appeared in the Bill submitted in

January 1878, provided that where the nature or extent of the

transactions between the parties was doubtful the Court should

determine the " amount of money lent nj)ou an equitable estimate

with reference" to such considerations as the means and position

of the parties, the state of the borrower's credit at the time, the

occasion on which the money was advanced, the needs of the bor-

rowers, &c. Mr. Naylor, the Legal Remembrancer to the Govern-
ment of Bombay, in the able paper submitted by him, seems still to

press for the introduction of the section in this form. He consi-

ders it to be one of the two essential points of the proposed mea-
sure that the Courts should be empowered, when " the evidence is

doubtful, to determine the amount payable upon equitable consi-

derations J'

Now, it is common enough to speak of adjusting rights on
equitable grounds ; but we are altogether at a loss to understand
what is meant by deciding a 'pure question of fact *' upon an equit-

able estimate " or " upon equitable considerations."

We apprehend, however, that if we adopted the section in

this its original form, as Mr. Naylor would apparently have us do,

it would probably be cons-trued by the lower Courts as an instruc-

tion to them in default of satisfactory proof to make a guess at

the amount of the loan, and in making such guess to have a special

regard to circumstances which wouklj as^ a rule, tell in favour of

the debtor.

17. In the Bill submitted in April last, this section appeared
in a new shape, namely, as a provision simply to the effect that the
circumstances above referred to, namely, the means of the parties,

&c., should, upon any question arising as to the extent of a trans-

action, be relevant facts ; and it is apparently in this shape that the

Government of Bombay now advocate its re-introduction. In

pressing us to re-introduce it, however, they are apparently

influenced by what appears to us to be a misapprehension as to the

existing state of the law. They speak of it as "'a relaxation of the

rigour of the existing practice as to the admission of evidence.
'^*

This, as it appears to us, it would not be. We are clearly of

opinion that the facts referred to, though their weight in evidence'

would, as a rule, be small, would be relevant facts within the mean-
ing of the Evidence Act, and that accordingly the proposed

section would be simply nugatory, that is to say, without any-

legal operation.
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We are by no means sure, however, tliat if it became law it

would not indirectly work miscliief . We are inclined to think that

an enactment expressly requiring the facts referred to to be treated

as relevant facts would lead the Courts to attach an artificial

weight to them over and above the weight which naturally belongs

to them ; and we are strengthened in this opinion when we see the

extraordinary importance which the Government of Bombay and
some of the local authorities appear to attach to the proposed sec-

tion,—an importance which could scarcely be attributed to it if

the facts to which it refers were to be estimated at their natural

value.

The great anxiety shown by the Government of Bombay for

the re-introduction of this section must be our excuse for stating at

such length our reasons for rejecting it.

18. Sections 16 and 24, which go to relieve an heir from a
portion of his ancestor's debt, though he may have inherited from
that ancestor property sufficient to pay that debt, have been
struck out.

The Government of Bombay do not appear to attach much
importance to them, the Judges of the High Court have objected

to them, and it is hard to see why, when the ancestor's debt has
under the ample powers contained in sections 12 to 15 of the Bill

been fully inquired into and reduced to its just limits, the heir

should not be bound to pay it to the extent of the property he has
inherited. The obligation binding him to do so is, as observed by
the Hon'ble Sayyad Ahmad in his speech when the Bill was intro-

duced, a matter of natural equity common to the English, Hindu
and Muhammadan legal systems. Moreover, it is an obligation

with the force of which the people of this country are perhaps more
strongly impressed than those of any other country, and the sense

of which, as observed in a letter from the Government of Bombay
of the 6th April 1877, is one of the best traits in their character.

19. Section 30 of the Bill, which empowers the Insolvency
Court, instead of selling the moveable property of an insolvent,

to insist on one of his creditors accepting it at a valuation in pay-
ment or part paymentof his claim, has given rise to much discussion.

On the one hand, the danger of property being sold at a great loss

when put up to public auction has been much dwelt upon ; on the
other, the hardship of forcing upon a creditor an article for which
he may have no use for himself, and which ex hyjwthesi it is not easy
to sell, has been urged especially by Mr. Justice AVest. On the
whole, it appears to us that the arguments against this section

preponderate over those in its favour, and we have accordingly

struck it out.
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20. We have, in accordance with the views of the Govern-
ment of Bombay, removed the restriction in section 36 of the Bill

under which no one but a patel could be appointed to the office of

village-munsif . Under the section as now amended any person

possessing local influence may be appointed.

21 . Section 35, limiting the power of the Subordinate Judges
to commit fraudulent insolvents to jail under section 359 of the

Code of Civil Procedure, has been omitted, and a section providing

for an appeal from the orders of Subordinate Judges in such cases

substituted for it, at the instance of the Government of Bombay.

22. We have deemed it necessary to guard against the dangers

adverted to by the Hon'ble Sayyad Ahmad in his speech, by the

introduction of words in section 40, excluding revenue and police

officers from the office of conciliator.

We have further, in order to furnish a simple and inoffensive

means of getting rid of a conciliator who proves unfit for the posi-

tion, added a clause in the same section providing that conciliators

shall vacate their office at the end of three years, but shall be
re-eligible.

23. In section 49 we have, adopting the view of the High
Court and the Legal Remembrancer, struck out the words which
made the conciliation system applicable to proceedings in execution

of decrees passed before the new law comes into force as well as to

suits.

We find it difficult to understand why this system should be
applied to decrees passed before this Bill becomes law and not to

those passed after, unless upon the assumption that the decrees

already passed were unfair to the judgment-debtors, and that some
pressure should be brought to bear to induce the holders of such
decrees to forego some portion of what they are entitled to claim

under them. We can give no countenance to any such assumption.

The Courts will no doubt, if this Bill becomes law, proceed in future

on principles more favourable to the debtor than those on which
they have been hitherto proceeding; but when a man has obtained

a decree from our Courts in accordance with the law for the time
being in force, we cannot think it right to enact that his decree

should be placed on the same footing as an unproved claim. If the

judgment-debtor requires time to pay, the Bill gives the fullest

power to the Courts to allow time. If he is altogether unable to

pay, the Insolvency Courts are open to him ; but we cannot admit
that under any circumstances the rights of the decree-holder under
his decree should be brought in question.
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24. The question whether appeals should be allowed in any
cases tried under chapter II of the Bill or whether we should

trust entirely to the powers of superintendence and revision con-

ferred by chapter VII has given rise to much discussion. It is

not so important as might at first sight appear, inasmuch as there

can be little doubt that, if the right of appeal were withheld, peti-

tions for revision would take the place of petitions of appeal, and
then the chief difference would be that an application for revision

not being, like the presentation of an appeal, a matter of right,

might be more summarily dealt with by the superior Court. Hav-
ing considered all that has been said on both sides, we have come
to the conclusion that in mortgage cases, in which questions of

difficulty and importance are likely to arise, an appeal should be
allowed, and we have amended the Bill accordingly.

25. If an appeal is to be allowed in these cases, which form
a very large class, and the most important class, of cases to be
heard under the Bill, we think that the Special Judge, who was to

have been appointed to strengthen and superintend the staff of

officers employed in the work of revision, will no longer be requir-

ed, and we have accordingly omitted all reference to him, and
transferred his duties to the District Judges.

26. We have omitted section 69, which empowered the Sub-
ordinate Judge to refuse in petty cases to allow any costs between
parties on account of pleader's fees ; as it has been argued, and
we think with great force, that, owing to the smallness of the
fees in such cases, it would rarely effect the object desired, namely,
that of deterring parties from employing pleaders ; and further that,

in so far as it had any effect, it would tend to render the pleaders
subservient to the Judges.

27. We have been urged to introduce in the place of this

section the provision of the draft Bill submitted by the Government
of Bombay, which would have, as a rule, excluded pleaders in these
cases altogether ; but we deem it undesirable to do so.

We believe that well-qualified pleaders are a material aid to
the Judge in dealing with a case of any complication or difficulty,

and there is nothing in the letters from the Government of Bom-
bay to lead us to suppose that the pleaders practising in the
Deccan Courts are not well qualified. If the view of those who
urge us to adopt this novel provision is that in suits under
Rs. 100 in value the aid of pleaders cannot be required, we think
it is a mistaken view, inasmuch as the difficulty of a case does
not depend on the amount at issue ; and as for any notion that
the ryots would be placed on something more like a footing of
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equal advantage with the sowk^rs by the exclusion of pleaders, we
are of opinion that it would be directly the reverse, inasmuch as

the sowkar, having ordinarily a good deal of business in Court,
would be able to employ as his servant, and send to Court on his

behalf, some man who, though not a professional legal practitioner,

would have a considerable knowledge of law and of the ways of

the Court, whereas the ryot would have to appear in person and
depend upon himself.

On the whole, we are convinced that it will be best not to inter-

fere with the existing law on this particular point.

28. The only other amendment made by us which calls for

special notice in this report is the insertion of section 71 of the
Bill as now amended, requiring all mortgages below Rs. 100 in

value executed before the Bill becomes law to be registered within
one year. This section has been inserted at the instance of the
Government of Bombay and of some of the other authorities con-
sulted, and it appears to us to be necessary in order to guard
against documents being forged with dates prior to the passing
of the Bill with a view to evading the provisions of the chapter on
village registration.

29. The Bill has been published in English in the Bombay
Oovernment Gazette of the 24th and 31st July and 7th August last,

and in Mard,thi in the same Gazette of the 9th instant. Some of

the amendments we have made are doubtless of importance ; but,

looking to the urgency of the measure and the very full discussion
it has already undergone, we think no further publication is

necessary, and we recommend that the Bill as now amended be
passed.

(Signed) A. J. Arbuthnot.

„ Whitley Stokes.

„ Rivers Thompson.*

„ Sayyad Ahmad.

„ B. W. COLVIN.

The 10th October 1879.

* I cannot accept the conclusions arrived at by the majority

of the Committee on several paragraphs of this report. In ex-

ceptional legislation of this kind applicable to a limited tract of

country which has for years been subject to great distress from
various causes, I am of opinion that the fullest freedom should be
given to the Local Government as to the agency it should employ
for carrying out the purposes of the Bill, and I would not impose
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any restrictions upon that freedom as advocated in the first clause
of paragraph 22 of the report. I think, too, under the special

circumstances of the case, and when the primary object in view is

to bring about, not so much by the technical procedure of Civil

Courts as by conciliation between the parties, the adjustment of

long-standing disputes, the rejection of the proposal to have a
Special Judge to supervise all the proceedings under the Act is a
mistake. As the Bombay Government were prepared to meet the
expenses of such an arrangement, I would retain it, and would
prefer that such officer should be vested with general powers of

revision, and that the provision for appeals and the intervention of

pleaders in any class of suits up to Rs. 100 should be given up.

There are some minor points (section 30, sale of moveables,
and section 49, conciliation on old decrees) in which I differed

from the majority of the Committee; but as I shall have an oppor-

tunity of stating the reasons of my dissent when the report comes
up for consideration in Council, I need say nothing further on
those points at present.

(Signed) Rivers Thompson.

The IZth October 1879.

I REGRET that I am unable to sign this report even 'pro formd.

It contains some inaccuracies ; the Bill it supports overrules, even

in many matters of secondary importance, the opinions of the Local

Government and other authorities in the best position to judge

rightly J
and its fourth, sixteenth, seventeenth, nineteenth and

twenty-second to twentj^-seventh paragraphs in particular seem to

me to support by insufficient arguments conclusions fatal in the

aggregate to the success of the measure.

(Signed) T. C. Hope.

The Uth October 1879.

B 862—36
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Abstract of the Proceedings of the Council of the Governor General

of India i assembledfor the purpose of mahing Laws and Regula-

tions under the provisions of the Act of Parliament 24 ^ 25

Vic., Cap. 67.

The Council met at Government House on Friday the 24th
October 1879.

Present :

His Excellency the Viceroy and Governor General of India,

G.M.S.I., 'presiding.

His Honour the Lieutenant-Governor of the Panjdb, k.o.s.i.,

CLE.
His Excellency the Commander-in-Chief, g.c.b., g.c.s.i., c.i.e.

The Hon'ble Sir A. J. Arbuthnot, k.c.s.i., c.i.e.

Colonel the Hon'ble Sir Andrew Clarke, e.e., k.c.m.g., c.b.,

c.i.e.

The Hon'ble Sir John Strachey, g.c.s.i., c.i.e.

General the Hon'ble Sir E. B. Johnson, r.a., k.c.b., c.i.e.

The Hon'ble Whitley Stokes, c.s.i., c.i.e.

The Hon'ble Rivers Thompson, c.s.i.

The Hon'ble Mumtdz-ud-Daulah Nawab Sir Muhammad Faiz

All Khd,n Bahd.dur, k.c.s.i.

The Hon'ble T. H. Thornton, d.c.l., c.s.i.

The Hon'ble T. C. Hope, c.s.i.

The Hon'ble B. W. Colvin.

DEKKHAN AGRICULTURISTS RELIEF BILL.

The Hon'ble Mr. Hope moved that the Report of the Select

Committee on the Bill for the relief of Indebted Agriculturists in

certain parts of the Deccan be taken into consideration. He
said :

—

"My Lord, in making this motion it seems convenient to

mention that, while the Bill is being considered, I propose to con-

fine my remarks to the subjects of the several amendments which
my deference for the views of the Local Government, no less than

my personal convictions, oblige me to move in opposition to certain

decisions of the Select Committee, passed by a majority which, but
for the absence through illness of the Hon'ble Sir John Strachey,
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would have been a narrow one. I sliall reserve, until my motjo^

that the Bill be passed, various explanations and comments ot,i

hope, an uncontentious character, which may perhaps contribute

to a better understanding of^^the measure by those who will have

to work it and by the public."

The Motion was put and agreed to.

The Hon'ble Mr. Hope then moved that in section 10 of the

Bill the following words be omitted (namely : ) " except suits of the

description mentioned in section three, clauses {y) and {z). tie

said :
—
« Mv Lord, in explanation of this motion I may remind the

Council that paragraph 33, of the Secretary of State's despatch

of the 26th December last contains these words : ^ am mchiied to

think that the principle of summary jurisdiction without appeal

miffht be conferred experimentally on aU Cml Judges m the

Deccan with great benefit.' In consequence of this suggestion

the draft BiU submitted by the Bombay aovernment provided

that, within certain pecuniary limits, there should be no appeal

from the decisions of the Subordinate Courts m cases, including

those relating to mortgages, in which agriculturists were concerned,

but that the proceedings of the Courts in such cases should be

subiect to inspection and revision by special officers under the

District Judge. The Government of India in its executive capa-

citv, after carefully considering whether the exclusion of mortgage-

cases from appeal was desirable, allowed the Bill to be brought

into this Council with the exclusion maintained; but substituted,

as a further safeguard, the control of one Special Judge for that

of the District Judges of the four districts. At the same time, m
a letter dated July 26th, calling for the opinions of the Local

Government, the High Court and local officers on the Bill generally,

it invited attention to the question as still an open one. i he reply

of the Bombay Government on it was as follows :—

" ' His Excellency in Council is of opinion that no alteration should be

made in the Bill as it now stands. He considers that, though in some

instances advantage may follow on the hearing of a case by an Appellate

Court, yet advantage is not likely to result in so large a number of cases

as to outweigh the disadvantage of allowing an appeal m all cases
;
that no

distinction need be recognized between appeals in mortgage-cases and

appeals in simple money claims ; and that, where errors have to be corrected,

relief can bo afforded on a petition for revision as well as on a regular

appeal.'

*' The opinion of Mr. Justice Maxwell Melvill on the same

point, concurred in by the four other Judges of the Bombay High

Court who minuted on the reference, runs thus :—
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" ' I think tliatj if tlie Subordinate Judges and Special Judge be well

selected, the system of revision will be an adequate substitute for the pre-

sent system of appeals. We have bad a long experience of the system of

revision in the High Court. In cases in which no appeal lies, applications

for the exercise of our extraordinary jurisdiction are very frequent ; and,

though we are of course more strict in admitting such applications than we
should be in admitting appeals, I do not think that any case of special

hardship or injustice ever goes unredressed, or at least without an effort

to redress it. Probably, in practice, there will not, under the system pro-

posed in the Bill, be any great difference between the procedure in revision

and in appeal. That is to say, every party aggrieved by a decision of a
Subordinate Judge will apply to the Special Judge to revise the decision

;

and if the Special Judge does his duty, he will call for the proceedings in

every case in which he thinks that injustice may have worked. The system
of revision seems certainly most in accordance with the general spirit of the

Bill, which is to leave everything as much as possible to the discretion of

the Judges. I see no practical advantage, if appeals be allowed, in limiting

the right of appeal to mortgage-suits/

" Notwithstanding this concurrence in opinion of the Local

Government and five Judges of the local High Court in favour of

the Bill as it stood, the Select Committee, by a majority which,

but for the reason I have named, would have been a narrow one,

have decided to allow appeals imder the ordinary law in these

mortgage-cases, and to put in the place of section 73 of the Bill as

introduced a new section (10) in the Bill now presented, contain-

ing the words which I have just read in my motion. As the

matter is one of .primary importance, likely vitally to affect the

success of the whole measure, I feel bound, as I have said, by my
own convictions no less than by the obvious propriety of affording"

full hearing for the views of the Local Government, to request the

Council to reverse this decision.

" I will now endeavour to summarize the case. Against the

appeal system the following objections are urged :

—

•' First, that it is a tedious process. This is sufficiently noto-

rious ; but, as actual proof is forthcoming, I may mention that the

Bombay returns of civil justice for the last five years show the

average percentage of appeals pending at the end of the year to

bo 36 per cent., with a maximum of 44 per cent. Again, the pro-

portion of those so pending which had lasted above four months is

5 7' 6 per cent., with a maximum of 6Q per cent. How long above
four months some of them had gone on, the present forms of

return do not show; but by going back to 1872 we learn that, of

the 3,191 appeals pending at the end of that year, 615, or about
one-fifth, were two years old, 183 were three years old, while 31

were in the fourth, 8 in the fifth, and 5 in the sixth, year of their

existence ! No wonder that sometimes, as stated in an able r©-
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port on the judicial administration of KMndesh in 1875, written

by the Assistant Judge, Mr. Batty, ' after all the worry and
expense of a suit, followed by long-delayed decision in appeal, the

judgment-creditor finds he has nothing to attach.' To expose the

various causes of these delays is perhaps unnecessary ; but one
important cause may be mentioned, that appeal may be a double

process, first to the District Court, and then on to the High
Court. About 13 per cent, of the appeals hitherto heard in a year
have been such ' second ' appeals ; and I fear the proportion will

be increased by the lately passed amendment of the Civil Procedure
Code.

*' Secondly, appeal is an expensive process. This is obvious,

as the parties have to operate at the District or High Court, far

from their homes, and where pleaders of a higher class are indispen-

sable. The mere recognized costs of appeals, such as stamps,

process fees, subsistence to witnesses, pleaders' fees, &c., are

recorded in 1872 as 13*6 per cent, on the value. The real costs

were of course much more, especially for pleaders, who, we are

told in the papers before the Council, always exact higher fees than
the rate authorized by law.

" Thirdhj, appeal is a specially uncertain process. Where
one Appellate Court sits in appeal upon another, the uncertainty

is aggravated ; and where this is not so, the natural and proper
reluctance of an Appellate Court to interfere with findings on
questions of fact, passed in full view of the demeanour of parties

and witnesses and in the hearing of the local public, imparts a
fictitious and undeserved importance to issues and refinements of

law and procedure, upon which opinions may differ greatly. Hence
an appeal is too often a gambling or speculative transaction, re-

sulting in the denial of the substantial justice awarded by the Court
below. Where, as sometimes happens, the Appellate Court is

fond of re-appreciating the evidence and meddling with facts, the

uncertainty is of course greater still.

" Fourthly, appeal is an unsuitable mode of redress ; that is, it

on the whole suits those least who most need help. As I said in

my speech on July 18th, 'the cases which come up in appeal aro

often not those which deserve to come. Many a man who has a

good case cannot afford to appeal; many a man ^vith money
needlessly drags his opponent through all the Appellate Courts.'

To appreciate the full meaning of this, it must be remembered
that appeals lie not merely on the final decision, but on a whole
string, lately much lengthened, of intermediate orders of one kind

or another. Appeal, in short, is a luxury within the reach of

monied litigants only.
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*^ Lastly the process is one of small general application. In

1877 the proportion of appeals to cases disposed of in tlie whole

Bombay Presidency was just 3 per cent. In the four disturbed

districts it reached 3-| per cent, in 1876, but fell to 2^ in 1878.

But these are appeals in suits of all kinds. If we exclude those as

to title, &c., which are known to be numerous, what will be the

proportion applicable to our Bill ? Yet we are asked by some

to believe that by this insignificant check our Courts are kept

braced up to high efficiency, and that on its withdrawal they will

subside into models of superficiality, incapacity, laziness, precipita-

tion, favouritism, corruption, and I know not what other theoretical

attributes of irresponsible power. Nay rather, the truth more
probably is that though now, under the existing appeal system,

work is so done as to command our confidence, 68 per cent, of

decisions appealed against being confirmed, still, as stated by the

Bombay Legal Remembrancer, * Subordinate Judges are left too

much to themselves ; their work is never sufficiently overhauled

and scrutinized ; their errors and shortcomings are not pointed

out to them,' &c.

"The remarks just made have reference to the appeal system

in general. But the majority in the Select Committee only propose

that it shall be applied to ' mortgage-cases.' To this I would object

that there is no real reason for making a distinction between these

cases and others. The theory is that a mortgage-case is some-

thing to look very grave about ; that it sometimes involves the

investigation of difficult questions as to title, priorities, marshal-

ling securities, contribution and rights of maintenance, and always

involves the taking of complicated accounts. But the fact is that

a mortgage-case, like most other cases, may be easy or may be
difficult. Each one of the points named, title, priorities, &c., may
present no special feature, and be promptly and safely settled on
well-known rules. Questions of title, and curious ones too,

sometimes arise about moveable property ; and that litigation on
them is not inconsiderable may be seen from the statistics of suits

arising out of execution of decrees. As to accounts, it may be

safely affirmed that they will be found, on an average, to be more
complicated in money-suits than in mortgage-suits. An account

on a simple money debt, to liquidate which grain, bullocks, cash,

personal service, &c., have to be brought to credit under section

13 (/) of the Bill, may be complicated indeed. A mortgage

account, on the other hand, judging from very full statistics of

the mortgages of different kinds customary in the districts of

Poena, Ndsik, Ahmednagar, ShoL^pur and Kalddgi, which I lately

obtained from the Hon'ble Colonel Anderson, Survey Commis-
sioner for Bombay, must usually contain very simple items, even
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where an agreement to set off profits in lieu of interest lias been
set aside. This conclusion, that there is no reason for making
any distinction as to appeals between mortgage-cases and other
cases, is that which we find given in the papers before us by-

authorities undoubtedly the best acquainted with the subject.
The Judge of Ahmednagar says that experience shows that any
nominal classification of suit is fallacious as a test of intricacy

;

and Mr. Justice Maxwell Melvill, with whom his four colleagues
concur, says he sees no practical advantage, if appeals are allowed,
in limiting them to mortgage-suits.

" I must now say a few words about revision. It appears to be
in a very great measure free from the evils which I attribute to the
appeal system. As the Special Judge and his two assistants will

be moving about their charges for nearly two-thirds of the year,

parties will be able to come freely before them at the time most
convenient to themselves, while cases which they take up proprio
motu will of course |be chiefly taken up at once on the spot, after

perusal of the record. The saving to parties in time, trouble and
expense is obvious ; the long purse will have less advantage over
the short one, and the temptations to technicality will be dim-
nished. But, above all, the percentage of cases which will come
under scrutiny—scrutiny of a direct, personal and searching
character—will certainly be ten times as large as under the appeal
system, and probably more. That Judges who have one-third of

their whole work looked into on the spot by picked officers having
nothing else to do, will not be more careful in it than Judges who
have only one-thirtieth, and that of a tolerably defined special

class, brought by haphazard before a distant authority, I am
wholly unable to believe.

*' Against the substitution of revision for appeal what little has
been hitherto advanced has mostly been met. But I must invite

attention to the utterly insufficient grounds on which the majority

of the Select Committee, in paragraph 24 of the report, attempt to

justify the conclusion in favour of appeals at which they have
arrived. They merely observe that the question, whether appeals

should be allowed in any cases, or whether we should trust entirely

to the powers of superintendence and revision,

' is not so important as might at first sight appear, inasmuch as there can be
Httle doubt that, if the right of appeal were withheld, petitions for revision

would take the place of petitions of appeal ; and then the chief difference

would be that an application for revision not being, like the presentation of

an appeal, a matter of right, might be more summarily dealt with by the

superior Court.'

Here the whole of the objections to the appeal system, as also the

far wider controlling influence of the revision system, are simply
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io-nored ; and it is assumed that selected officers of the judicial

department will take advantage of the almost imperceptible differ-

ence of status between appellants and petitioners for revision in

order to deal 'summarily,' that is, I suppose, to leave, as Mr. Justice

Melvill puts it, cases of special hardship to go unredressed or with-

out an effort to redress them. Such reasons are a virtual sur-

render of the case.

*' In conclusion, I would beg the Council to bear in mind that the

revision system secures whatever advantages the appeal system pos-

sesses, but removes the disadvantages which that system involves,

and has a far wider beneficial influence ; that the abolition of appeals,

even without the revision safeguard, is thought desirable by the

Secretary of State ; that there is no real difference between mort-

gage-cases and other cases, as far as this question is concerned ; that

the exclusion of appeals in mortgage-cases is emphatically advocated

by the Local Government; and, finally, that the five Judges of the

High Court have reported officially that revision is an adequate

substitute for appeal. In view of these facts I cannot doubt that

the Council will decide favourably on the motion I have brought

forward."

The Hon'ble Mr. Thornton said :
—" I take the opportunity

of the consideration of the first of Mr. Hope's amendments to ex-

plain the general principle which will regulate my votes this day.

The measure we have to consider is, it appears to me, to aU intents

and purposes a local one, and, but for certain technical objections,

might have been dealt with by the local Legislature of Bombay.

This consideration should, I think, induce the Council to accord

special respect to the views and cashes of the Local Government.

But, apart from this, I look upon this measure as an honest and

earnest attempt by the Bombay Government to meet and grapple

with a local and exceptional difficulty ; and I think, therefore, that

their proposals should, wherever possible, receive the cordial sup-

port of the Members of this Council, even though some of them

may not be in strict accordance with our views of what is best.

" I have said that the difficulty to be grappled with is local and

exceptional. I say ' local,' because I desire to protest against the

notion, which has obtained some currency, that the condition of the

Deccan ryot is to be considered as typical of the condition of

the peasantry in all parts of India. At any rate, I can assert that

is it not typical of the condition of the people of the province over

which my hon'ble friend Sir Robert Egerton presides.

*'I say also that the difficulty is an exceptional one; for,

although some of the causes which have contributed to the depressed

condition of the Deccan ryot—such as the burden of ancestral
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debt, the crassa ignorantia of the kunbi, the absence of a law of

bankruptcy or provision for winding-up the estates of deceased

persons, the rigid system of collecting the full land-revenue in good

and bad seasons alike, the distance of Courts of Justice from the

homes of the people—were certainly not to be ignored, yet I venture

to think the cmisa causans (to borrow an expression from the old

logicians) was a sudden and enormous inflation of credit during the

American civil war, followed by a terrible contraction of credit.

Such an event would bring about in England that state of things

known technically as a commercial crisis. It would more or less

ruin and demoralize any peasant proprietary in the world ; and

how much more a simple-minded peasant proprietary in India, where,

by laws or custom or from a creditable sense of family honour, it

is usual for the son to take upon himself the personal liabilities of

his deceased father, even though he may have received no assets

from the estate.

"Truly, my Lord, after considering the Keport of the Deccan

Riots Commission, my ground of astonishment is, not that 66 per

cent, of the Deccan ryots should be insolvent, but that 33 per

cent, should be in a position to pay their debts 1

" But whatever may be the causes of the situation, there it is,

and it must be dealt with vigorously, thoroughly and practically

;

and in so dealing with the situation I^ for one, am prepared to

sacrifice a large amount of theory.

" Keeping, then, the above principle in view, I proceed to the

consideration of the first amendment—that is to say, the amend-

ment which provides that all cases, including mortgage-cases, com-

ing before the small-debt Courts shall not be liable to appeal. The
statistics relating to appeals in the Bombay Presidency which have

just been read to us by the Hon'ble Mr. Hope are certainly not

encouraging. But I venture to hope that the facts he has quoted,

and the deductions he has drawn, are not applicable to other

provinces in India ; they are most certainly not applicable to the

province with which I am connected.

*' Our experience in the Panjjib is that the right of appeal is

greatly valued by the people, and it would also appear that the

right, though freelv used, is not abused ; for although in the Panjab

justice is comparatively accessible,—there being, as a rule, a Court

of Justice within an easy day's walk of a peasant's home—as many
as 82 per cent, of appealable cases are unappealed."

His Excellency the President :
—" Does the Hon'ble Member

mean that in 82 per cent, of the cases in which an appeal lies the

decisions are unappealed ?
"
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The Hon'ble Mr. Thornton :—" Yes, my Lord. What I am
seekmg to show is that, though the right of appeal exists, and is

highly valued, and can be easily enforced, it is not abused in the

Panjdb.

" But, although our experience of the working of an appellate

system is not similar to that of Mr. Hope in the Bombay Pre-

sidency, yet, as the Local Government of that Presidency considers

that the regular appellate system is objectionable in the case of

the smaller class of suits by money-lenders, including mortgage-

suits, and prefers to substitute and pay for a somewhat costly

system of revision, control and superintendence, which is to all

intents and purposes an easy, though somewhat uncertain, system

of appeal, I am certainly not prepared to vote against the Hon'ble

Member's amendment on this point."

His Honour the Lieutenant-Governor said :
—" I have very

few words to say upon this amendment. I consider the Bill, as

my hon'ble friend Mr. Thornton has remarked, to be a local one,

and that it is for technical reasons alone that it comes before this

Council. Holding this view, I think that the utmost deference

should be paid to the wishes of the Local Government in regard to

the details of the measure. The whole chapter in which the

section which it is proposed to amend occurs, sets aside many of the

existing provisions of the Code of Civil Procedure; and I can

see no reason why the appeal, for which revision is substituted

in regard to the other classes of cases specified in section 3, should

bo allowed in mortgage-cases only. I consider that the same
procedure should be adopted for all the classes of suits specified, as

the Bombay Government desire. In their letter on the case they

state distinctly that they do not wish any appeals to be allowed in

mortgage or other cases ; and it seems to me desirable to follow

their wishes."

The Hon'ble Mr. Rivers Thompson said :
—" As a member of

the Select Committee which very carefully went through all the

details of this Bill, and unfortunately a member who was in a

minority on this point, I do not like allowing it to pass with a

silent vote. The question before the Council, I would remind them,

is not whether there should be no supervision at all as regards the

proceedings of Courts in any class of cases, but the simple one

whether, in dealing with disputes connected with mortgage-suits,

the principle to be adopted should be one of appeal from the Sub-

ordinate Judge to a superior Court or one of revision by a Special

Judge. Now I trust I shall not be out of order if 1 remark that,

with regard to this particular question about appeals, it depends
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very much upon whether the next amendment which the Hon'ble
Member for Bombay will move—that is, with regard to section

54—will be carried or not. It seems to me that the two sections

hang or fall together. If, as the Bill now stands, the Special

Judge is excluded, I am prepared to say that some system of

appeal ought rightly to be admitted with regard to this particular

class of cases ; but if it is a question whether there shall be appeals,

or whether this particular class of cases shall come under the

revision of a Special Judge, I am certainly in favour of the amend-
ment proposed by the Hon'ble Member for Bombay, that the

latter alternative should be adopted. I would call to the remem-
brance of the Council that, before even the Bill was introduced,

there was a committee of officers who considered very carefully

the provisions of the measure, and it was at that time proposed,

and adopted almost I believe with unanimity, that, considering the

very exceptional and admittedly tentative character of this

legislation, it would be very much better that a special officer

should be appointed, not only for the duty of revising judicial

decisions of inferior Courts, but for the general supervision of all

proceedings under the Act.

" I myself fully accepted that proposal ; and as the Bill was
first drafted, it contained a provision for the appointment of a
Special Judge. This arrangement secured, as I have said, the

necessary special superintendence required for the work in the four

districts to which the Bill was to apply ; and that not only as

regards any particular class of suits in Court, but for the whole
general administration of the law. I still think that this is a

necessity under the circumstances in which this measure is intro-

duced into these four districts. They have suffered from long-

standing troubles and difficulties arising from causes in a great

measure beyond the control of the Government ; and in the embit-

tered relations which now exist between debtor and creditor special

legislation has been resorted to for the removal of the evil. Now,
when the question of appeals came before the Select Committee,
while it was accepted, as a rule, that appeals should not be allowed

in simple money claims, it was decided that they should be admitted
for those two classes of cases that come under clauses (//) and {z)

of section 3 ; and stress was laid by the majority of the Com-
mittee on the fact that this class of cases was a very difficult one,

and that in consequence of that difficulty Appellate Courts uuist be
provided for securing that no injustice takes place in such lit igation.

1 agree with Mr. Hope in thinking that, considering the class of

people for whom we are legislating, and the amount for which tlio

money-value of appeals is fixed in the measure, these mortgage-
cases will probably not present greater difficulties than thr general
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class of cases which will come under its provisions ; and I am also

inclined to say that, whatever these difficulties may be, they will

much more advantageously be met by an officer fully vested with

the powers of revision, specially selected and reserved for the con-

sideration of these cases, than by the ordinary procedure in civil

suits. It seems to me that if a system of appeals is to be allowed,

and such appeals are to lie to four different Judges, holding their

Courts at different places, at long distances from the homes of the

people, the long delay that always arises in the disposal of appeals,

and the technicalities of procedure that attend such a course, will

be fatal to the success of the Act, I would also point to the fact

that, as regards the objection taken as to the difficulties and
intricacies of such suits, in section 12 of the Bill as it now stands

special provisions are made to enable the Courts to go, as it is

called, behind the bond ; and that in mortgage-suits also it will be
in the power of those Courts to analyze the whole history of the

transaction. As the general scope and object of the whole measure
is to bring the two parties together, and in their presence to try

and get to the foundation and origin of the debt, and the whole
proceedings connected with it, the Subordinate Judges will have
ample power to go into the entire case, and to arrive at a fair

decision upon its merits. With these observations I have only to

say that I shall support the Hon'ble Member in his amendment."

The Hon'ble Sir John Strachey said :—" The Hon'ble Mr.
Hope, in his opening speech, referred to the fact that, although I

was a member of the Select Committee on this Bill, I had unfor-

tunately been unable to attend the meetings of the Committee ;

otherwise I should certainly not only have expressed in the Com-
mittee views in accord with the present amendment, but also with

the other amendments of which notice has been given. I should

have agreed on every point with him and my hon'ble friend Mr.
Thompson. I am strongly opposed to the alteration which the

Select Committee has proposed to make in the Bill in regard to the

question of appeal ; and I think the change, if allowed to stand, will

be a most unfortunate one, I do not for a moment deny that it

is necessary in a great many oases of importance to allow suitors

the right of appeal. Nevertheless, I believe it to be true that

among ail the causes which have rendered the administration of

justice in India slow, expensive and uncertain, the system of appeal

has been one of the most serious and the most mischievous. I

think it has been clearly shown that nine-tenths of the cases in

which it is now proposed to allow appeals, will be of a most simple

character, and that there is no more reason for allowing an appeal

in them than there is for allowing in the other cases in which au
fippeal is forbidden by the Bill.
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" It seems to me that far greater security for the correction
of erroneous decisions, and for ensuring supervision of the Subor-
dinate Courts by competent superior Judges, was afforded by the
Bill as it stood before it was altered by the Select Committee.

" As my hon'ble friend Mr. Thompson has just said, the
amendment now being considered and the second amendment which
refers to the appointment of a Special Judge are closely connected
with one another, and they must stand or fall together. As the
Bill formerly stood, there was to be a Special Judge, who was to
devote his whole time to examining the proceedings of the Subor-
dinate Courts, and to revising their decisions whenever a failure

of justice appeared to have taken place. It seems to me that
every honest suitor considering himself aggrieved by the decision
of the lower Court would have every opportunity, under the system
formerly proposed by the Bill, of getting his case re-heard which
he could have under the system of appeal. His petition would be
called a ' petition for revision' instead of a ' petition of appeal'

;

but I cannot see that he would be deprived of any single advantage
which under the system of appeal he would have. It seems to me
that, taking the first and second of these amendments together, it

is now proposed to abolish one of the very best and most essential

parts of the Bill as it was introduced. It is proposed to substitute
for the provisions under which we should have got security for the
constant and personal superintendence by a competent officer over
al the proceedings of the lower Courts the altogether illusory and
imaginary security afforded by extending the power of appeal.
The Bill as it originally stood in respect to this matter was, I
believe, approved by the majority of this Council. It was strongly
approved by the Local Government ; and we know now that it was
also approved by the five Judges of the Bombay High Court.
Under these circumstances, my Lord, I shall vote for the amend-
ment."

The Hon'ble Mr. Stokes said that the effect of the amendment
would be to deprive the parties to all suits for foreclosure or
redemption of the right of appeal which they now enjoyed, and to
substitute for it a system of revision. On the expediency of
providing an appeal in cases of this kind he had but little to add
to what he had said when the Hon'ble Mr. Hope had introduced
the Bill. He had then pointed out that, in the absence of an
Appellate Court, the Judges of first instance would have no one to

stand in awe of, and that the errors arising from corruption, inca-

pacity, laziness, precipitation, ignorance and love of arbitrary

power would remain uncorrected, and cause hardship and discon-

tent. These general remarks did not pretend to be original, but
were founded on the writings of the great master in these matters
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di color die sanno—Bentham—and he had heard nothing here

to-day, and did not expect to hear anything, that would lead to a

different conclusion. But the matter seemed more complicated

than he had supposed. It now appeared that these mortgage-suits

were of such importance as to demand a special procedure, or, at

all events, to be free from a summary procedure, not merely because

of their difficulty, of which he would say a few words hereafter,

but because they related to land, and because to the natives of

India land was of abnormal importance. Having no manufactories,

their livelihood depended solely on the cultivation of their fields

;

and for that reason, as well as for others—as he understood from

persons better acquainted with the subject than he could pretend

to be—they attached extraordinary value to the right of appeal in

all questions relating to land. The question had, therefore, a

political as well as a juristic aspect. Furthermore, the suits referred

to in the amendment were mortgage-suits ; and, as the Bill was
now framed, the number of mortgage-suits would be enormously

increased. As far as he could make out, with section 22 forbid-

ding attachments or sales of immoveable property not specifically

pledged, no sowkar would ever lend money except on the security

of land ; and, unless the nature of such litigation was different in

the Bombay Presidency from what it was elsewhere, no suits could

be named in which difficult questions more often arose and which

were, therefore, less adapted for a summary procedure. There

was always a more or less complicated account to be taken ; and

questions as to title, priorities, marshalling securities and contribu-

tion were certain to arise in almost every case—that is, provided

the Judge understood his business, and saw difficulties where they

really existed. That Bombay litigation formed no exception to

this rule, appears from the able paper of Mr. Naylor, the Bombay
Legal Remembrancer, who wrote :

—

" Suits between mortgagors and mortgagees generally entail questions

of considerable importance and difficulty ; and, after having given the matter

much consideration, I am unable to concur with those who think that when
agriculturists are parties to such suits they should be tried summarily. The
intricacy of a suit in no way depends upon the social status or occupation

of the parties thereto. It is to the subject-matter of an action that we
must look in order to judge whether it is likely to involve complicated

issues ; and those who are acquainted with the usual range of litigation will

unhesitatingly affirm that questions relating to mortgage-claims are amongst
those which are most prolific of knotty points and legal difficulties. It

makes no difference in this respect whether the value of the matter in dispute

be small or great, or whether the parties to the suit belong to one class or

another.^'

It was true that the Hon'ble Mover in his speech on introduc-

ing the Bill, and in reply to a question put by the Hon'ble Sir
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Alexander Arbuthnot, said that "mortgages are usually only

difficult if they happen to involve questions of priorities and the

like, or there are several creditors. . ...
Under the Bombay revenue system the name of the owner of every

field is entered in the Government books. It would only be in

most rare instances that the man whose name appeared was not

the real owner ; and so questions of title are not likely to give

trouble." Mr. Stokes thought the Hon'ble Member in making

the latter statement must have overlooked the fact that the Bombay
High Court had decided more than once that the Collectors' books

were kept for purposes of revenue, and not for purposes of title

(10 Bom. 187) ; and that the fact that a person's name was so

entered did not establish his title or defeat that of any other person

(10 Bom. 187, 192). As to the disadvantages in civil cases of the

system of revision as compared with the system of appeal, he

rejoiced to find that the remarks which he had ventured to make
upon this subject, drawn as they were from theoretical considera-

tions rather than practical experience in the Mofussil, were now
confirmed by three such men as Mr. Naylor, whom he had just

quoted, Mr. Wedderburn, District Judge of Ahmednagar, and

Mr. Justice West.

Mr. Naylor at page 9 of his paper said :

—

'^ The cases in which it would be justifiable to interfere with a decision

of a civil matter, except upon the application of one or other of the parties,

must be very few. If the Special Judge revises a decision upon the com-

plaint of one of the parties, he will, in effect, hear an informal appeal. But

he will do so subject to the following disadvantages over a regular system of

appeal (namely) :

—

(1) that there is no hmit to the period within which applications for

revision may be made or granted, and the parties can, therefore,

never be certain that the decision they have obtained is final.

(2) that the application will generally have to be enquired into at a

great distance from the homes of the parties, i. e., wherever the

Special Judge may happen to be on tour, and on no fixed date,

and must, therefore, be disposed of without hearing the parties or

anybody in their behalf

;

(3) that the parties will have no absolute right to bring their cases

before him, and that it will therefore be in his power to refuse

applications without any inquiry at all.

** The right of appeal to a fixed Appellate Court within the district itself

is, I think, a far preferable remedy to this ; and in mortgage-cases

it is most undesii-able, not to say altogether inequitable, that the

people should be deprived of it."

Mr. Naylor did not seem to be quite correct in saying that

there was no limit to the period within which applications for
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revision might be made. The Limitation Act XV of 1877^

schedule II, No. 178, fixed a period of three yeara for this and

other applications not expressly provided for. But for three years

the parties would never be certain that the decie^ion they had

obtained Was final ; whereas now, when the periods prescribed foi'

presenting appeals under the Code of Civil Procedure (thirty days

and ninety days) had lapsed, the decision might practically be

regarded as final. As to the disadvantages respectively numbered

(2) and (3) he (Mr. Stokes) entirely agreed with Mr. Naylor.

Mr. Wedderburn in the fifth paragi^aph of his note also

said :

—

*' With regard to the efficacy of revision as a substitute for appeal

it appears to me that this method of control is better suited for criminal

than for civil business. By examining a criminal return which gives an

abstract of the incriminating circumstances, and states the section under

which the accused has been convicted and the amount of the punishment, a

superior Coui't can form an opinion as to the genei'al propriety of the orders

passed, and by sending for the record can effectually remedy a failure of

justice. But the difficulty of carrying out such a duty would be very much
greater in civil suits, where the issues are so much more complicated. And
I think it would be difficult to devise a form of return which would, within

moderate dimensions supply to the Special Judge the information necessary

to enable him to carry out the revision described in section 54 of the Bill.

It must also be borne in mind that, unless
The Subordinate Judges in g^ch returns are framed in English,* most

this district write their luugments xn ai u • i
• c

mostly in Mardthi. European officers would, m makmg use of

them, have to rely on subordinate agency,

which would, in great measure, defeat the purpose of the Legislature in

appointing a Special Judge to exercise a vigilant personal control. If, on
the other hand, the Special Judge does not rely upon civil returns, but
modifies the decisions of the Subordinate Judges upon the complaint of

the parties, I do not see wherein this method will materially differ from a

system of appeal. To disturb the decision of the lower Court on a mere
inspection of the record, would be a risky pi'oceeding; and the party to

whose detriment the alteration was made would consider himself highly

aggrieved if he had no opportunity of being heard in support of the original

decree."

The Council would perhaps remember that when the Bill was
introduced he (Mr. Stokes) had suggested that the revising Judge
would have neither time nor skill to decipher and translate the

records kept, as they would be in a native language, and that he
would therefore have to rely upon some corruptible subordinate,

such as the shirasteddr. He was glad to find this suggestion fully

supported by the District Judge of Ahmednagar. To the same
effect was the remark made by Mr. Justice West in what he would
take the liberty of calling one of the most interesting and states-

manlike papers ever laid before this Council. " The brief notes
of evidence and of the judgment," says Mr. West, " will, it is
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supposed, be nearly always in English. It is absolutely necessary

that they should be, if there is to he any trustworthy scrutiny of them

by the swpervidng officers

^

But to return to the general question as to the relative

advantages of a system of appeal and a system of revision, Mr.

Justice West, in the paper he had just quoted, remarked :
—

"The power of superintendence and revision is one which in discreet

hands may be very usefully exercised
;

yet, according to my experience, it

bears much more frequently upon matters of foi'm than of substance. If

there has been any active departure from the prescribed rules of procedure,

the papers recorded will usually indicate the error. Omissions to do this or

that thing which ought to have been done are less readily betrayed by the

record ; and all signs of any total departure from justice or propriety will be

carefully excluded from it. If a Subordinate Judge towards the close of a

wearying case refuses to take the evidence of certain witnesses or to accept

a well-grounded application for adjournment, there will, as a rule, be nothing

on record to show this dereliction of duty. If he cuts short the examination

of witnesses whose testimony is received, his notes or the substance of

their statements will not afford any evidence of his impatience. A smooth
and specious surface presented by the written proceedings is quite consistent

with a defective, arbitrary and partial investigation in substance. The
parties only, and the people who were present in Court, can say how far the

record is an actual representation of what took place. It is the interest of

the defeated litigant to point out all errors of the Judge through which,

as he thinks, justice has been defeated. It is equally his interest not to

indulge in misrepresentations, the discovery of which will cause distrust,

and probably the dismissal of his appeal. It is thus, and thus only, that

material failui'es of justice arising from indolence, impatience or caprice will,

with any reasonable certainty, be brought to light. The record ought to be
kept with such fulness and regularity that, except by a conspiracy between
the Judge and his principal subordinates, it should by mere inspection of it

afford a corroboration or refutation of most of the imputations which a

disappointed suitor is apt, rightly or wrongly, to cast upon the Judge who
has decided against him.

" It is true that the same disappointed suitor who, under the ordinary

system, may make an appeal may, under the system of revision, present his

complaints in the form of a petition for review. Some check on absolutely

false statements will be imposed by a rule which shall exact a verification on
oath of the matters of fact set forth in the application. But whether its

assertions as to a defective examination of the witnesses or a perverted note

of their statements are true or not, cannot really be ascertained in case of a

denial, by means of the Judge's note, which is itself impugned. It is certain

that many false or greatly exaggerated complaints will be made, and, under
cover of these, a careless or hasty Judge will enjoy impunity in cases in

which ho has been really and seriously to blame."

He (Mr. Stokes) felt it his duty to bring these remarks before

the Council ; for he had reason to believe that, owing to great press

of work, they had not been read by some of the Hon'ble Members.
They had, moreover, been made by men who had had very cou-
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siderable experience in civil judicature—an advantage which, so

far as he was aware, the Hon'ble Mover, however distinguished as

a Collector and Magistrate, had not enjoyed. Mr. Justice West
then proceeded to show that the system of revision would tend to

cause deterioration of judicial work :

—

" The brief notes of evidence and of the judgment will, it is supposed,

be nearly always in English. It ia absolutely

mto2or''^''^^
^°^^' '''*'''"' necessary that they shoud be, if there is to

be any trustworthy scrutiny of them by the

supervising officer. But, for the purpose of publicity, of bringing the

people in the Court and the Judge into effective and corrective relation,

these notes might as well be written in Japanese or Hebrew. It is a rare

thing for even one member of the assembly in a Subordinate Court to

know English. The Subordinate Judge may take down as much as he
likes and in what terms he likes. The reasons he chooses to assign for his

decision may be good, bad or indifferent, and no one in Court will be a bit

the wiser. If theory and experience both are not entirely at fault, this

substantial withdrawal of judicial work from the light of full publicity cannot

but be attended with a rapid deterioration of its quality. Few human beings

are fit for irresponsibility—natives of India least of all. From a personal

examination, some years ago, of a large number of unappealable cases

disposed of by Subordinate Judges, I became satisfied that the inherent

weakness of the native character (or indeed of human character) showed
itself as markedly in judicial proceedings as in any other work. The
evidence I found was taken in a much more slovenly manner ; the whole

business of the Subordinate Judge was performed with far less care and
precision than in the cases subject to appeal. And if this was so when the

whole record was in the vernacular and open to effective discussion by every

one about the Court, how much more may the same laxness be expected to

prevail when everything is hidden away in an unknown tongue V

It was said that the system of appeals led to inordinate delay

and expense, to loss of time and to uncertainty, which checked

exertion. He (Mr. Stokes) had touched on this matter in the

remarks which he made when the Bill was introduced, and was not

going to repeat himself ; but he would read what Mr. Justice

West had written on this matter :

—

" It is said, however, that this system of appeals leads to inordinate

delay and expense, to loss of time and an uncertainty which checks exertion.

The ryot himself, however, does not, in fact, appeal in more than one in

a hundred of the suits of small amount that are brought against him. In

cases of larger amount he belongs generally to a class needing no special

protection. If he has no means, he may appeal without expense in forma
pauperis. If dissatisfied, he may again present his case free of cost to the

High Court. His applications are rejected only if it appears that he is in

the wrong. If his creditor appeals against an adverse decree, the necessary

expense falls on that creditor, at least in the first instance. To be a re-

spondent does not necessarily cost anything : a debtor successful in the Court

of fii-st instance is not even called on to appear in the Appellate Court, unless

a good prima facie cause appears for reversing the decree in his favour. If
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the decree was absolutely wrong, it will hardly be contended that it ought

not to be set right. Such is the degree of uncertainty produced by the

right of appeal ; and this itself is controlled and restricted by the power of

the High Court. It is not for a moment to be compared with the uncertainty

in which people would live with respect to any possible claim that might

be trumped up against them under the regime of ill-informed, poor and

practically irresponsible Judges. The loss of time is as nothing to that

which will be occasioned by the enforced double appearance in many cases

before conciliator and Judge, by the necessity of bringing forward unwilling

gratis witnesses and getting a presentable statement of defence driven into a

stolid brain by a pleader not allowed himself to plead.

" Considered as a means for ameliorating and elevating the condition of

the peasantry, this scheme of imperfect investigation, defective record and

casual supervision seems as unpromising as any that could be devised. It

has not, I think, emanated, and could not have emanated, from any one

really acquainted with the working of the Civil Courts in this country. It

meets no actual or even fancied need of the people themselves. They do not

complain of the Appellate Courts except as they complain of all Courts which

enforce the payment of debts. They have more confidence in the Court of

higher than in that of lower rank, and, like the rest of mankind, they are

pleased to think that an appeal lies open to them, even if they do not resort

to it. What they really complain of about the Courts are the enormous fees,

which it is not apparently proposed to reduce ', the loss of time in attendance

which will be considerably increased; and the improvident sales of their

property, which could as well be prevented under the existing organi-

zation as' under that by which the Legislature is asked to replace it. From

1880 onwards they will have in every case or almost every case to sell then-

farms outright, where now they would but contract a loan. When a suit is

instituted, they will lose their patrimonies more rapidly and irrevocably than

ever before. Such ' relief ' will to some of their untutored minds be hardly

distinguishable from a new form of oppression."

After all, on such a matter the only opinions likely to be of

much practical value were those of men familiar with the working

of the local Civil Courts: to such familiarity he (Mr. Stokes)

could not pretend ; and with these remarks on appeal and revision,

which he had studiously refrained from making on his own autho-

rity, he begged to state that he would oppose the motion.

The Hon'ble Sir Alexander Arbuthnot said :—" My Lord, I

intend to vote against the amendment. I had not intended to

speak at any length on this question, and the few remarks I pro-

posed to make have been for the most part anticipated by my
hon'ble friend Mr. Stokes. But there is one point which has

been dwelt on by some of the speakers in favour of the amendment

regarding which I should like to say a word. My hon'ble friend

Mr. Thornton in his interesting observations, and my hon'ble

friend the Lieutenant-Governor and, if I remember riglit, Mr.

Thompson also, dwelt on the importance of our givmg the utmost

possible support to the views of the Local Goverment in regard
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to what they described as an essentially local Bill. Now, My Lord,

I quite agree with those Hon'ble Members that, in this as in all

other matters affecting the local concerns of a particular presidency

or province, we should pay the greatest and the most respectful

attention to the views and opinions of the Local Government.

But it appears to me that this principle may be carried too far.

The Government of India exists, both in its executive and its

legislative capacity, for the purpose of directing, controlling and

laying do^ii the principles upon which this country is to be ad-

ministered, both executively and legislatively. It is very desira-

ble that, as far as we possibly can, we should abstain from inter-

ference with the Local Administrations in matters of detail ; but

when we come to important questions of principle, when we come

to proposals which are in contravention of the principles which

have been laid down by the wisest administrators and legislators

who have dealt with such matters, whether in our own country

or in India, then I think the Government of India are bound to

consider carefully whether it is not their duty to interpose. It

appears to me that in this particular matter the supporters of the

amendment moved by the Hon'ble Member are ignoring the wis-

dom and the opinions of the most eminent men who have dealt with

legislation not only in this country, but in Europe. My hon'ble

friend Mr. Stokes quoted the opinion on this particular matter of

the great founder of nearly all the law reforms which have taken

place in England in the course of the present century—the opinion

of Jeremy Bentham. It is often said that Jeremy Bentham was

a man of closet—that he was a pure theorist ; but somehow or

other there are very few of his theories which have not come to

be copied, and that have not brought about the most beneficial

results. The Mover of the amendment told us that the nominal

classification of suits is fallacious as a test of intricacy. Now, it

so happens that this particular test is the test which during the last

thirty or forty years, since Courts of Small Causes—Courts express-

ly framed for the purpose of exercising prompt and summary
jurisdiction—were founded in England, and since those Courts have

been established and extended in this country,—this, I say, has

been the test which the wisest men among us, the most learned, the

most thoughtful and the most practical of our predecessors have

deemed it necessary and found it convenient to adopt. It appears

to me that on our part it is not wise to ignore the lessons of

experience, the teachings which have been handed down to us by

men certainly not less eminent than those who are seated round

this table. The Hon'ble Member who has moved the amendment
has treated a despatch of the Secretary of State, which was the

immediate origin of the preparation of the Bill now before us,

as laying down that it was desirable that in regard to all suits
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in which the Decoan ryots were concerned the right of appeal

should be abolished. The despatch to which he has alluded is

on some points, and certainly on this point, somewhat vague in

its wording. But I must express my conviction that the framer
of that despatch had no such intention as that which has been
attributed to him. It seems to me that all that the Secretary of

State intended was that the system of summary, or what we call

small-cause, jurisdiction should be extended in these particular

districts of the Deccan more than they have been generally

extended in the Mofussil in this country. I do not for a moment
believe that it was his design that, in suits of the class of those
which not only throughout the Mofussil but in the Presidency-
towns it has been necessary to provide for and regulate under the
ordinary rules of civil procedure, a new system should be intro-

duced. My hon'ble friend Mr. Stokes, and the experienced
officers from whose writings he has largely quoted, have, I think,

sufficiently shown that the test which the wisdom of our predeces-
sors, which the experience of the past, have pronounced to be ade-

quate and sufficient, is one which ought not to be departed from
on the present occasion ; and I think he might have added that, if

the objections which have been advanced against the system of

appeal by the Mover of the amendment and by his supporters
in this Council are really valid objections, they apply to our whole
system of judicature throughout India. If it be the fact that the
evils which accompany that system are so great as they have been
described, then I say that those evils are just as applicable to

Bengal, the Panjab, the North-Western Provinces or Madras as

they are to the Deccan districts of Bombay. It appears to me
that in arguing in support of their contention my hon'ble col-

leagues have somewhat overstated their case.

" Then, as it appears to me, there is another objection to the
amendment which has been moved with reference to the section
now under discussion.

"I quite agree with Sir John Strachey and Mr. Thompson
that the question of appeals and the question of a supervising
Judge hang together. If a majority of this Council shall this

morning decide that the right of appeal in these cases shall be
abolished, and shall also decide, as I have no doubt in that case
they will, that these suits shall be withdra-^-n from the cognizance
of the established District Judges, and shall be brought under
the supervision of a special officer, the result will be that the
Subordinate Judges, by whom the suits will bo tried, will be
serving under two masters. The District Judges before whom
appeals from all their decisions will lie in all cases other than those
provided for in this Bill, not excluding cases above the value of
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Rs. 500 in which agriculturists are concerned, will be deprived of

the opportunity of observing the working of the Judges subordinate
to them in that which will form a very large portion of their

jurisdiction. The Subordinate Judge will be receiving from one
master that description of instruction which may be afforded by
the exercise of the powers of revision ; he will be receiving from
another master the instruction which is afforded by the trial of
appeals from his decisions. It seems to me that such a system
will give rise to a great deal that is unsatisfactory in the practical

working of our Courts, and will end in all sorts of complications.
Sir John Strachey observed that the honest suitor under a system
of revision would have every opportunity of having his appeal
heard if he had a real grievance ; but he omitted to remark that
the application for revision might very often be preferred by
dishonest suitors ; and in such cases the system, it appears to me,
will be open to all the objections which have been advanced against
it by Mr. Naylor and by Mr. Justice West. * Mr. Naylor points
out,' as Mr. Stokes has told us, ' what a serious grievance it will be
that these suits should be heard in the informal manner in which
they may be heard under the Bill as it is proposed to amend it.'

Taking the case which I have just suggested—the case of a dis-

honest suitor who preferswhat will really be an appeal to the revising
Judge—suppose the revising Judge does not think fit to call upon
the opposite party to hear what he has got to say on the other
side, then a grievous injustice may be committed. It appears
to me that this is a point and an aspect of the question which ought
not to be left entirely out of consideration.

*' Lastly, I would remark that in depriving the people of
these districts of the right of appeal in that class of cases in
which it is now given in every district throughout the country
—a right which elsewhere it is proposed to maintain—we shall

be depriving the people of the Deccan of what to them, as to
other natives of India, is a valued and cherished privilege."

His Excellency the Commander-in-Chief said :
— ** I have no

intention of saying a word on this Bill, as I believe I come more
strictly under the category of those referred to by my hon'ble
friend Mr. Stokes who have not read all the papers. But I have
listened with great interest to my hon'ble friend Mr. Thornton's
speech ; and if anything is clearly stated by him, it is the immense
value attached by the ryots of the Panj^b to the privilege of
appeal. I must say I was rather astonished at the conclusion
arrived at by the Hon'ble Member and the vote which he proposes
to give. I assure you that his speech has quite convinced me of
the propriety of taking a directly opposite course to that which
he himself has taken. I have not altogether omitted reading a
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portion of the papers concerned and the Bill itself ; but it appears

to me that, if the Bill is intended for any purpose at all, it is for

the relief of the ryot; and it seems to me a very strange

method of relieving the ryot that we should at the very first

discussion that occurs on the Bill withdraw from him his most
valued privilege. I have only to say, my Lord, in conclusion

that I shall vote in opposition to the amendment."

TheHon'ble Mr. Hope said:—"My Lord, I trust that the

Council will extend to me some sympathy in the difficult task
which I am called upon to perform, at a moment's notice, of

replying to two such long speeches as those we have just heard,

adverse to my amendment, and which go into such an enormous
number of petty details ; and I must only ask it to accept my
assurance, by way of covering any omissions which I may
inadvertently make, that there is not a single phrase, or a single

allegation, used in either of these two speeches which is not capa-

ble of being effectively contradicted.

•' In the first place, the Hon'ble the Law Member led off by
saying that the objections which he put forward were not original.

This I can well believe. He proceeded further to base them upon
the authority of Bentham ; and the Hon'ble Sir Alexander Arbuth-
not also enlarged upon the same and other authority. We were
told that we were committing a great crime in ignoring the wisdom
of eminent men, who were considered to be the very first authori-

ties not only in Europe, but, in fact, throughout the world. Now,
in the first place, I beg to deny the premises. We are not ignor-

ing the authority of Bentham at all ; and Bentham is simply a very
great name, brought in under perhaps the erroneous impression
that it would frighten or persuade somebody. The mention made
of Bentham by the Hon'ble the Law Member in his speech on the
18th July was that, * in the absence of an Appellate Court, the
Judges of first instance will have no one (as Bentham says) to
** stand in awe " of.' Well, the whole point in this simple question
is, whether the Courts will have any one to stand in awe of or not;
and, therefore, all that we have got to do, in order to carry out to

the full Bentham' s theory, and to defer to his authority, is to take
care that we keep a proper authority for Courts ' to stand in awe

'

of. Now, the argument in this matter, which I am glad to see
neither of the Hon'ble Members has ventured to allude to, that
the system of revision is much wider in its application than the
system of appeal, effectively disposes of this question ; for it stands
to reason, except, perhaps, in the minds of persons of such very
uncommon sense that I should be loth to recognize it as sense at
all, that Courts which have 30 per cent, of their work carefully

looked after by special officers are likely to stand a little more ' in
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awe ' than Courts which have only 3 per cent, of their work looked
after. Therefore, I entirely deny that we go against the authority
of Bentham or any other of the great experiences which are held
up to frighten us."

The Hon'ble Sir Alexander Arbuthnot :
— ** I should like for

a moment to interrupt the Hon'ble Member. I wish to remark that,

if the Bill should be left as it is at present framed, there will still

be a system of revision under Act XIV of 1869, which I believe is

a Bombay Act."

The Hon'ble Mr. Hope :
—" I am much obliged for the Hon'ble

Member's interruption, which I will make a note of, and deal with
in due course. Well, to continue regarding this matter of our old

experiences, having answered with reference to Bentham, I may
notice that it has been urged that we ought not to abandon a
system which has stood a test thirty or forty years old, and that we
should not cast aside the experience of the past. To that I reply,

that the experience of the past is exactly what brings us to our
present position ; because the experience of the past has shown us
that this system of appeal is not efficient, and that the system of
non-appeal has been gradually coming round into favour, first of all

in England, and now in India, where at last a little ray of light has
come to us. In India even, in money cases, within the last thirty

years appeals have been cut off in the Small Cause Courts ; and in

England the system had been much more largely extended. There-
fore, the practical experiences of the past are entirely in favour of

our measure.

" Next, we were told by the Hon'ble the Law Member that it

was not only because mortgage-suits were difficult that he thought
they should be subjected to appeal, but because they also related to
land, and that land is a very important thing, and a thing to which
the people of this country attach an extraordinary value. This is

a change of ground from that previously taken up by the Hon'ble
Member ; but at the same time it is a perfectly fair and reasonable
ground to occupy, and I have only to remark with regard to it that
the observation seems to me to be totally irrelevant. Nobody
ever said that the people do not attach value to the land. The
question here really is, whether the cases which relate to land will

be a bit less carefully tried under the system proposed than under
the system it is proposed to abolish."

The Hon'ble Mr. Stokes :
—" The point, I may remark, was

that the people attached an extreme value to the right of appeal in

suits relating to land."
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The Hon'ble Mr. Hope :— *' I am much obhged to the Hon ble

Member. Now, to come to the value which people attach to the

rio-ht of appeal, I cannot but think that His Excellency the

cSmmander-in-Chief-although no doubt he will pardon me if .

am in error—may possibly have misunderstood, as I myselt did at

Tst, the manned in which the Hon'ble Mr. Thornton expressed

his view regarding the appreciation of the people of the Panjdb ot

the system of appeal. He put it-if I correctly took it down-that

of the cases which might be appealed against, 82 per cent, were

not appealed against. That statement, inverted, means that the

people only appeal in 18 per cent, out of all the cases.

His Excellency the Commander-in-Chief :—" That is exactly

the view I took of it and it only shows the appreciation the ryot

has of his position in not making futile appeals ;
and^I suppose the

Deccan ryot is as sensible a man as the Panjab ryot.

The Hon'ble Mr. Thornton :—" Perhaps I hud better explain

that what I wished to say was that, as a matter of experience, m
which I think my hon'ble friend the Lieutenant-Governor concurs,

the peasant of the Panjdb does, as a matter of fact, attach the

greatest importance to the power of appeal, and also that he does

not abuse that power. 1, therefore, adverted to the statistics to

which the Hon'ble Mr. Hope has referred."

His Excellency the Commander-in-Chief wished it to be undei-

Btood that he had fully and rightly comprehended the remarks ot

his hon'ble friend Mr. Thornton.

The Hon'ble Mr. Hope :—" I am glad to find that my surmise

was incorrect ; but as I did not at first fully understand the matter

through the way it was put, I thought there might have been a

misapprehension. But with regard to this I have only to say that,

greatly as I respect the knowledge my hon'ble fnend Mr. Thor-.ton

possesses of the Panjdb, and fully prepared as I should ordmarily

be to accept any inference which he might draw from it 1 some-

what hesitate to infer from the simple fact that the people do not

appeal in 82 of the cases in which they might do so that they

abstain from appealing solely through moderation. i should

require a great deal more proof than those statistics afford betore

I should be inclined to admit that. But I do say that it appears

to me that the large proportion of appeals may be very easily

accounted for on one of the grounds which he assigns for it, namely,

that the Courts are nearer to the homes of the people, which is one

of the great things we find the Deccan Courts are not. \V hether,

if the Deccan Courts were situated as those of the PaniaD are,

the people would appeal in the same number of cases i am not

prepared to say ; l)ut I do not think that any sound generalization

B 802—30
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can be drawn from one province in India as compared with another,

since we find that, with regard to all these provinces, the most
essential differences exist between them. As a matter of fact, we
find that the people in the Deccan do not appeal in cases above
the proportion which I have stated, and that there is an enormous
mass of evidence in the Deccan Riots Commission Report all

telling us why they do not appeal. It was not found there that

they do not appeal because they enjoy and value their right of

doing so ; but it was found that they do not appeal simply because,

for the various reasons already stated in my introductory speech on
this motion, and which I will not now weary the Council by reca-

pitulating, they find that they cannot appeal.

*' Bat even as regards the matter of the people valuing this

right, we are told that they do, upon the strength of a statement,

if I recollect rightly, of Mr. Justice West.

" Now, I wish, with the permission of the Council, to read to

it the statement of an officer—whose name, unfortunately, I am
not at liberty to mention—who has not, like some of our critics,

never been in the Deccan at all, but who has spent a large portion

of his Indian service in Mofussil work of the most arduous and
searching character. What he says is this" :

—

The Hon'ble Sir Alexander Arbuthnot :
—"Has this officer

been in the Deccan ?"

The Hon'ble Mr. Hope :
—" Yes ; and he was for some time

Collector of one of the four districts for which we are at present
legislating. He writes :

—

" 'Another argument is, that " the people " value the power of appeal.
If by "the people " is meant the plaintiff class—the sowkars—I do not doubt
this at all, since the more lengthy, dilatory and costly are legal processes,
the greater advantage has the rich and intelligent suitor over a poor and
ignorant opponent ; but I deny it altogether as regards the more numerous
class of defendants.'

" The Hon'ble the Law Member next said that no suits could
be named in which such difficulties occurred as in mortgage-cases

;

and that Bombay was no exception Mr. Naylor was called in to
prove. Mr. Naylor, so far as I can see, states very little more
than, and that not in a very different manner from, that which
I stated myself. He says, which is a truism I suppose, that

—

' the intricacy of a suit in no way depends upon the social status or occupa-
tion of the parties thereto'

;

and he goes on

—

"
' It is to the subject-matter of an action we must look in order to

judge whether it is likely to involve complicated issues ; and those who are
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acquainted with the usual range of litigation will unhesitatingly affirm

that questions relating to mortgage claims are amongst those which are

most prolific of knotty points and legal difficulties. It makes no difference

in this respect whether the value of the matter in dispute be small or great,

or whether the parties to the suit belong to one class or another.'

** In this he furnishes no answer whatever to the statement

which I make, that the mortgage-cases may some of them be easy
and others difficult. As to looking at the subject-matter, he is

at variance with the other judicial officer, Mr. Wedderburn, who
tells us that * experience shows that these tests are fallacious.*

There is nothing in this quotation from Mr. Naylor to controvert

what I have said, that even these matters of priorities, &c., may
not often all be settled on very ordinary rules. In fact, if it was
not so, it would not be possible for our Subordinate Judges to

deal with them so satisfactorily as we see they do, from the fact

that only about 16 per cent, of all their decisions are reversed in

appeal.

*' The Hon'ble Mr. Stokes next passed a criticism upon an
answer which I gave at the time of the introduction of the Bill to

a question put by the Hon'ble Sir Alexander Arbuthnot. I was
saying that * mortgage-cases are usually only difficult if they

happen to involve questions of priorities and the like, or there are

several creditors
'

; and Sir Alexander Arbuthnot enquired
' whether there might not be questions of title.' I answered that
' under the Bombay revenue system the name of the owner of every

field is entered in the Government books. It would only be in

most rare instances that the man whose name appeared was not

the real owner ; and so questions of title are not likely to give

trouble.' That is every word of it absolutely correct. The ruling

of the Bombay High Court which the Hon'ble the Law Member
produces is a ruling perfectly well known to every revenue-officer

in the Bombay Presidency. I did not say that the entry of a man's
name in the books was absolute evidence of his being an owner
of a field. I did say that, owing to the system of so entering

names,—and I repeat it now in more detail—in nineteen cases out

of twenty it is the man to whom the field really belongs that will

get his name entered, and that, therefore, if you take up a name
in the books, the chances are that in nineteen cases out of twenty
the person is the owner ; and therefore, finally, questions of title

will give a great deal less trouble where there is this system of

entry than they would do if it did not exist. Questions of title are

not likely to give special trouble ; and I defy any one to contradict

the statement."

The Hon'ble Mr. Stokes :
—" I wish to explain that the remark

of the Hon'ble Mr. Hope was intended to convey the impression
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that difficult questions as to title could not arise, inasmuch as the

Collector's record would serve as evidence of the title."

The Hon'ble Mr. Hope :
—"I have only to say that I usually

endeavour to speak with great care ; that my words are carefully

weighed ; that what I have said is exactly what I mean, and that

I neither said what the Hon'ble Member attributes to me, nor did I

mean to say it. What I did say was that * questions of title are

not likely to give trouble'—and no more they are.

" I must now, before going into one or two matters with
which I propose to jBnish my unavoidably long reply, refer to the
remarks of the Hon'ble Sir Alexander Arbuthnot in reply to the
observations of the Hon'ble Messrs. Thornton and Thompson and
Sir Robert Egerton, who had been urging the necessity of support-
ing the Local Government. The Hon'ble Sir Alexander Arbuthnot
reminded us that it was very well to support the Local Govern-
ment on matters of detail, but that when we come to matters of
great principle we must judge for ourselves, and interpose if neces-

sary. That struck me as a very singular argument, because, if my
memory does not deceive me, the hon'ble gentleman is one of

those who have been distinguished for arguing hitherto that this

question of appeals was a matter of detail, and one which might
fairly be left open, and not considered as a matter of principle. In
the original consideration of the Bill by the Government of India
the question was left open as one of detail ; and in consequence of
this, the question of ' appeals versus revision' was not mentioned
as one of the seven great matters of principle which His Excellency
the President enumerated in his concluding speech on the last

occasion. It n^ay perhaps be convenient to the Hon'ble Member
to argue at one time that a thing is a matter of detail, and at another
time that it is a matter of principle ; but I can only say that I

cannot follow him to that extent."

The Hon'ble Sir Alexander Arbuthnot :— ** I beg to remark
that I am not at all conscious of having ever argued that this ques-
tion of appeal was a matter of detail. I used no argument before
to-day on that subject at all in this Council, If my memory
serves me rightly as to what passed in the Executive Council, my
view was—and it was the view concurred in by the Viceroy—that
it was a point that might fairly he treated by the Executive Gov-
ernment as an open queatiop,—StiU J regard it as involving an
important principle,"

The Hon'ble Mr. Hope :
— '^ I do not understand, even with

the explanation now given by the Hon'ble Member, how the matter
can at one and the sarne time be so important in principle that
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it is necessary to overrule the Local Government on it, and yet
of such minor importance that it may be left entirely an open
question.

*' It has next been objected by the Hon'ble Sir Alexander
Arbuthnot that I have treated the despatch of the Secretary of

State as advocating the abolition of appeal. The Hon'ble Member
points out that the words of the despatch are somewhat vague, and
that he believes the framer had no intention to extend the system
of appeal—if I have not correctly taken down his remarks I hope
he will point out my error—that the framer of the despatch had
no intention to extend the system of appeal to mortgage-cases. Of
course, what may have been in the inner consciousness of the
framer of this despatch I am unable to affirm j but, reading the
despatch on the broad lines on which it seems to have been drawn,
it appears to me perfectly clear that what the Secretary of State
did intend was that there should be Courts, without an appeal, for

the relief of the Deccan ryot in the mass of those troublesome
cases in which he finds himself involved. The Hon'ble the Law
Member tells us that the mass of the cases will be mortgage-cases

;

it, therefore, seems to follow that either we must exclude appeals
in mortgage-cases, or, if we admit them, we shall be going directly

contrary to the intention of the despatch of the Secretary of State.

" The Hon'ble Sir Alexander Arbuthnot has also remarked
that Sir John Strachey and others of us have overstated our case
in this matter, because, if this abolition of appeal is necessary in

Bombay, then it must be good and necessary for all India. I do
not at all follow the inference, for my own part. The Hon'ble
Mr. Thornton, for instance, has very strikingly pointed out to us
that in one province in India—thePanjab—appeals in certain cases

are largely resorted to, whereas in another province—the Dec-
can—we find that the people appeal in only 3 per cent, of the
cases. There is, therefore, no ground for drawing any such in-

ference as that of the Honourable the Law Member. Whether
appeals are good in other provinces or not, is a question not now
before us, and on which we must now reserve our opinions until a
proper time arrives for forming and expressing them.

'< Then, again, it was urged by the Hon'ble Sir Alexander
Arbuthnot that the Hon'ble Sir John Strachey had omitted to say
that an application for revision might be preferred by a dishonest

suitor, and that the revising Judge might not call on the opposite
party for a reply ; in which case grievous injustice might possibly

be done. Now, unless my memory deceives me, we were told by
the Hon'ble the Law Member at the time the Bill was introduced
that one of the great advantages of the system of appeal was that

the Judge could, if he thought fit, dispose of the appeal at once,
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without calling on the other side for a reply. I confess myself

somewhat perplexed whether to follow the pleading of the Hon'ble

the Law Member or of the Hon'ble Sir Alexander Arbuthnot. It

seems to me that on this particular point they have placed them-

selves on the horns of a dilemma ; and I think I had better leave

them there.

" Now, as to the difficulty alluded to by Sir Alexander

Arbuthnot, of the Subordinate Judges having to serve two masters,

I think that is very greatly exaggerated by Mr. Naylor and others.

The only occasion on which the work could possibly overlap is, as

Sir Alexander Arbuthnot has very correctly said, when a Subor-

dinate Judge in his capacity of an ordinary Sub-divisional Judge
of the district had tried a suit of the value of over Rs. 500 in which

an agriculturist was concerned : I admit that under those circum-

stances the District Judge might take one view of points in chapter

III of the Bill and the Special Judge another. If, however, the

Hon'ble Sir Alexander Arbuthnot had pointed this out in committee,

perhaps there would have been no objection to providing that cases

in which agriculturists were parties should come under the control

of the Special Judge, even when they exceeded Rs. 500, although

I must say that I do not think it necessary. But the main answer

to the objection is that cases of this kind are so few that for one

case of over Rs. 500 in value there will probably be fifty on the

other side ; and the rulings of the Special Judge in the larger work
will practically prevail

.

" The Hon'ble Mr. Stokes told us, in concluding his remarks,

that in making them he had studiously abstained from statements

on his own authority. I think that, considering the high position

the Hon'ble Mr. Stokes holds in this Council, we might have hoped,

for our own guidance, that he would have been able to come
forward and state to us with some authority his own personal

views and opinions, to which no doubt the Council would have

deferred as far as possible. I will not pursue that question by
noticing the remark he was pleased to make regarding what he

considers the absence of judicial experience in myself. I consider

that such a remark was uncalled-for, and that I cannot do better

than leave it, as a specimen of good taste, upon the records of this

Council.

" 1 regret having to detain the Council by speaking at such

length ; but, at the same time, I feel it my duty to meet, as far as

I am able, the various points brought forward against the proposed
amendment ; and I must therefore notice very briefly the allusions

to the three Bombay officers upon whom, it would appear, the

Hon'ble the Law Member relies. Mr. Naylor, first of all, is quoted
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as showing that the Special Judge in revising the decisions will do

so under three disadvantages. The first one out of the three read

out by the Hon'ble the Law Member he had himself to confess

was partially wrong. Then with regard to the second, that the

application would generally have to be inquired into at a distance

from the homes of the parties, I can only say that it appears to me

a complete misapprehension ; but, as I shall have on the next

amendment to say a few words upon that point, I will not detain

the Council with it now. Then as to the third, that the parties

will have no absolute right to bring their cases before the Special

Judge, and he may refuse their applications without any inquiry

at all, I have already met that by saying that it was absurd to

suppose that a selected officer, such as a Special Judge, would not

do careful and equal justice, although there might be an infinite-

simal difference of status between appellants and applicants for

revision. ,Again, in connection with Mr. Naylor's remarks, if I

correctly took down the Law Member, he said that the system of

revision would produce uncertainty in decisions for a period of

three years, within which a petition might be brought forward ;

whereas under the system of appeal a certain number of days—
ninety I think—would render a decision unappealed against final,

and dispose of the whole matter.

" Now, in the first place, ninety days would not dispose of the

whole matter. In any case where there was a double appeal, and

through the delays which I have already pointed out, it might so

occur°that the whole matter, instead of ending in ninety days, could

not be disposed of in less than six years. But, besides that, I

should like to ask the Hon'ble Member whether there is any limit

to the period of time within which the High Court may exercise

its own power of revision under section 622 of the Civil Procedure

Code."

The Hon'ble Mr. Stokes :—" There is no limit."

The Hon'ble Mr. Hope :
—" I am aware of the fact. There-

fore, in this matter the appeals stand upon exactly the same footing

as the revision does ; and the agreement that under the appeal

system there would be a finality obtained in a short time instead of

along one, is not worth the breath expended on it.

" Next as to the observations of Mr. Wedderburn. Mr.

Wedderburn, be it remembered, should, in fairness I think, be

counted, when he speaks, on our side as well as against it ; for

he says * experience shows that these tests (of making appeal

depend on the class of suit) are fallacious.'
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" As to revision, Mr. Wedderburn's remarks are evidently

based upon a total misapprehension of the sort of revision intended.

Mr. Wedderburn writes as if it was intended that the revision should

be merely carried on upon returns. I have nevef said anything

which could have given conntenatice to that supposition. The

revision will, as it has been shown, and as the Bombay Government

say, be mainly conducted by reading the record. As to that record,

and to the remarks of the Hon'ble the Law Member regarding it,

in which he considers that he has the support of Mr. Wedderburn,

I have only to say, if we are to suppose that the Judge will be

unable to deal with these cases because they are written in the

vernacular, then it is obvious that the executive officers who conduct

the whole administrative work of this great empire are in ninety-

nine cases out of a hundred equally unable to dispose of the

matters before them. Any person who has had any executive

experience— to which perhaps I may pretend—knows that three-

fourths or five-sixths, and in some districts ninety-nine-one-

hundredths, of his time is taken up in disposing of
^
work in the

vernacular. Now, if these officers can do their work in the verna-

cular efficiently—and I do not think any one doubts that they can

so do it—then the Special Judge will be able to do his work too.

But if they cannot, then all I can say is, that I am very sorry for

British India 1

" In conclusion, I have to tufn to a subject which I enter upon

with great reluctance ; and that is a criticism of the Hon'ble Mr.

Justice West's paper which is before us. I myself was in hopes

that that paper would only have been quoted where it could have

been quoted without provoking any adverse criticism ; because it

seems to me to be somewhat invidious and ungracious to bring into

Court the writings of an officer who has kindly volunteered to give

us his opinion, to criticize that opinion, and still more to criticize it

in a place where he is unable to reply. At the same time, so much
has been said in praise of this paper, and so much weight has been

attributed to it by the Hon'ble the Law Member, that I cannot but

advance upon the task, however distasteful to me.

" I hope I do not imply any disrespect to Mr. "West when I

say that the paper is a very diffuse and a very involved document.

As far as I can make out, and I shall, I hope, do my friend Mr.

West no injustice, his argument appears to be this. In the first

place, he assumes, the Subordinate Judges to be ' ill-informed,*

•poor,' 'half-educated,' of ' weak moral natures,' if not corrupt, still

open to • influence leading to partiality,' of ' exuberant ingenuity,'

* well crammed with English legal formulas but unimbued with the

animating spirit of English institutions,' and hence liable to * very

wild notions,' and subject to fits of ' capricious harshness ' and
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* ill-judged benevolence.* These are all Mr. West's own plirases.

The Subordinate Judges of Bombay will no doubt be extremely

interested to hear the opinion held of them by one of their own
High Court Judges, and will assume that Mr. West himself will

not be disposed to promote them to the post of District Judge, to

which they probably hope to attain under the new regulations

for admitting Natives to offices held by the Civil Service. In the

second place, he assumes that there will be no more than ' casual

supervision,' though on what ground does not appear, since the

supervising staff will be large, they will spend above half the year

in travelling about the districts, supervision will be their sole occupa-

tion, the provisions of the Bill as to their powers are stringent, and

they will be picked men. From these two premises he makes the

deduction that there will be ' imperfect investigation' and ' defective

record,' and that the scheme is ' as unpromising as any that could

be devised.' Now both of these premises are erroneous. The
Subordinate Judges are not as black as they are painted ; and I do

not think that any elaborate argument from me is necessary to

substantiate that. We find that, as a matter of fact, in these appeals

nearly 68 per cent, of the decisions of these Subordinate Judges are

upheld, and only 16 per cent, are reversed. Therefore, upon what

grounds they are held to be so worthless as they are represented, I

cannot comprehend. And, as I said before, the second premise is

also defective. Still, even if this were not so the deduction which

is drawn can only be drawn, firstly, by attributing to all suits,

with reference to the record, what can only apply to ten-rupee

suits ; and, secondly, by ignoring the fact that many of the

remarks made apply just as much, if at all, to the appeal system as

to the revision system,

"But even if the two premises were not incorrect, and if the

deductions, even supposing the premises correct, were not unsound,

Mr. West entirely demolishes his own case by one statement, which

will be found in paragraph 31, which is as follows: 'The ryot

himself, however, does not, in fact, appeal in more than one in a

hundred of the suits of small amount that are brought against him.'

Where, then, is the security offered to him ? Where is his alleged

appreciation of the appeal system of which we have been told so

much ? And why does he not appeal ? Is it because he is always

Avrong, poor fellow, as the Hon'ble Sayyad Ahmad says ? Is it really

true, as Mr. West would have us believe in another place, that in

* nine out of ten of the suits that now come before the Deccan
Courts' the ' claim is a jiist one'? Nay rather hei sits quiet in his

ignorance, his poverty, his despair of contending successfully with

those who are in every way his superiors. Who do appeal then ?

Those who are always right? Or those who know they are most

B 8G-2—40
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likely to win ? But the Hon'ble Mr. Stokes would endeavour to

persuade us that it is the ryot who is right, and that it is he who
gains by the appeal system. All 1 can say is that, if he gains by

it, he abstains from what is to his advantage in a very singular

manner."

The Hon'ble Mr. Stokes :
—" It is the benefits arising from

the existence of the system upon which his appreciation of it

depends."

The Hon'ble Mr. Hope :
—" Well, I can only say that he shows

very great self-denial. But with reference to all this I will only

add that, depend upon it, the truth really is that, while the appeal

system may sometimes be a remedy for the rich, it is usually

nothing but a mockery for the poor. As to Mr. West's paper in

general, I must say—and I trust this is the last occasion on which

I may be called upon to criticize it—that, while I have read it with

pleasure, as one must read everything proceeding from his brilliant

and facile pen, I cannot shut my eyes to his obvious tendency to

mistake assertion for argument, and to cover fallacy by sarcasm.

Opening, as it does, with the vision of ' a kind and impartial

authority ' sitting up aloft and dealing out to the ryot the ' mini-

mum of land ' ' requisite for his decent subsistence,' and at the same
time dispensing the rest of his worldly goods to his honest and

satisfied creditors ; and closing, as we see it, with a tableau of this

same ryot become wealthy—one does not quite know how—with

his cheque-book sticking out of his coat-tail pocket (he will have a

coat by then), we cannot but look upon it as a pleasing work of

fiction, rather than as a serious contribution towards a useful

solution of the difficult question we are dealing with. In conclu-

sion, 1 have only to add that it should be borne in mind that, when
the Bill was introduced, the Hon'ble the Law Member found great

fault with the Bombay Government for not having, in the first

place, consulted the Bombay High Court. The Bombay Grovem-

ment have now consulted the High Court ; and we know what the

Ilio-h Court have said. Why the Hon'ble Member objects to follow

the authority which he has invoked, it is difficult to perceive. He
has appealed to Caesar, and Caesar has decided against him. He
has called upon the High Court to curse his enemies ; but it seems

to me that they have blessed them altogether."

The Hon'ble Mr. Stokes said that no one who read the opinions

of the Bombay Judges between the lines—especially the remarks of

Mr. Justice M. Melvill—could fail to see that they were laughing

at the whole thing.

The Hon'ble Mr. Hope :—" I have no such powers of pene-

tration as the Hon'ble Member; but I can see no irony in it, except
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tlie irony of fate, which has led to the reference he desired ending
in the manner it has done."

His Excellency the President said :
—" I have felt in the

course of this very protracted discussion that the first and second

amendments placed on the notice paper by my hon'ble friend

Mr. Hope are virtually and substantially interdependent parts of

what for all practical purposes is the same motion, and that it is

dijficult to consider them with convenience or advantage separately

for that reason. But, assuming that the Bill as eventually passed

will be so far replaced in harmony with the original intentions and
purpose of the framers of it and of the Local Government as not

to exclude mortgage-cases from that supervising authority which
the Bill provides for all other cases mentioned in it, I must frankly

say that, after having read with care the Report of the Select Com-
mittee, and after listening with great attention to the remarks of

my hon'ble colleagues the Law Member and Sir Alexander Arbuth-
not, I have not heard any argument which satisfies my own
judgment that there are sufficient grounds for separating mortgage-
cases from all the other cases referred to in the clause which the

Hon'ble Mr. Hope proposes to amend, and applying specially to

those cases the system of procedure which, as I understand, the

majority and the minority of the Committee have, both of them,

agreed to exclude from all the other cases—a procedure which the

Local Government and those who framed the measure regard as

absolutely incompatible with the attainment of one of the main
objects of the measure, which is to simplify and to cheapen the

administration of the law to a helpless and poverty-stricken portion

of the population. It appears to me that all the arguments used
in favour of admitting appeals in mortgage-cases would equally

apply to the extension of appeals to all the other cases referred to

in this clause ; and as the whole of the Committee have agreed

in excluding the right of appeal from these cases, I fail to recog-

nize that any sufficient case has been made out for applying it to

mortgage-cases. With reference to the remarks of my hon'ble

friend Sir Frederick Haines and my hon'ble friend Mr. Thornton,

it appears to me that they wandered a little away from the practical

subject we have to deal with. I have no doubt that nobody is in

a better position than my hon'ble friend Mr. Thornton to tell us

what are the feelings of the peasantry of the Panjdb, and what
are the facts of the experience derived from the working of the

appeal system in that province. But we are not legislating for the

Panjdib; we are legislating for a peasantry of the most poverty-

stricken, depressed, and miserable portion of the Deccan, and
with the object of ameliorating their condition. The case which
we are legislating for, is avowedly an exceptional case; and it is
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because it is exceptional that we are called upon to legislate for it.

I think we must all hope that the condition of the peasantry in

the Deccan is not the condition of the peasantry in other parts

of India ; and that this exceptional and, as we are obliged to

acknowledge, discreditable state of things has notoriously grown
up unchecked, if not encouraged, by the practical operation in cer-

tain localities of our existing Civil Code, and the application of

those legal conceptions which govern the procedure and lead to the

decrees and judgments of our civil tribunals. That being the

case, I must say that my own vote will be given without hesitation

in favour of this amendment,"

The question being put, the Council divided

—

Noes.

The Hon'ble B. W. Colvin.

The Hon'ble Whitley Stokes.

The Hon'ble Sir Andrew Clarks.

The Hon'ble SirA. J. Arbuthnot.
His Excellency the Commander-

in-Chief,

Ayes,

The Hon'ble T. C. Hope.
The Hon'ble T. H. Thornton.
The Hon'ble Faiz Ali Khan.
The Hon'ble Rivers Thompson.
The Hon'ble Sir E. B. Johnson.
The Hon'ble Sir J. Strachey.

His Honour the Lieutenant-Gov^
ernor.

His Excellency the President.

So the motion was carried,

The Hon'ble Mr. Hope next moved that for section 64 of
the Bill the following section be substituted (namely) ;—

" 54. The Local Government from time to time may, and if the Gov-

Special Judge.
ernment of India so direct shall, appoint an
officer, as Special Judge, to discharge in the

place of the District Judge all the functions of the District Judge under this
Act in respect of the proceedings of all Subordinate Judges, Village-Munsifa
p,nd Conciliators, and may cancel any such appointment.

" Such Special Judge shall not, without the previous sanction of the
Government of India, discharge ^ny public function except those which he
is empowered by this Act to discharge.

" If any conflict of authority arises between the Special Judge and the
District Judge, the High Court shall pass such order thereon consistent
with this Act as it thinks fit.

" No appeal shall lie from any decree or order passed by the District
Judge under this chapter, or by the Special Judge, or by an Assistant or
Subordinate Judge appointed under section fifty-two, or by a Bench, in any
?uit or proceeding under this Act."
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He said •—" My Lord, I have already mentioned that the

Government of India, while fully approving of the proposal of the

Bombay Government to accompany the curtailment of appeals by

inspection and revision, thought it desirable to strengthen the staff-

by a Special Judge.

" ' The Governor General is of opinion/ it was said, ' that, looking to the

arduous nature of the duties which the Act imposes on the Subordinate

Judges and the large discretion it confers on them, the appomtment of a

3'officer of thi sort, who would ordinarily be chosen from the more

experienced District Judges, is essential to the proper workmg of the system

proposed.'

The Local Government readily acceded to this,

" The majority of the Select Committee have now held that

their admission of appeals in mortgage-cases, which, they say,

' form a very large class, and the most important class ot cases to

be heard under the Bill,' renders the Special Judge unnecessary.

The Hon'ble Sir Alexander Arbuthnot :—" If the Hon'ble

Member will excuse my interrupting him, I wish to say that, as

the first amendment proposed by him has been passed, I tor one,

and I think also my hon'ble colleagues who voted with me on the

first amendment, are not disposed to oppose the second amend-

ment, and therefore I think the time of the Council might be saved

by my mentioning this at once."

The Hon'ble Mr. Hope :—'* With reference to that, I have

only to say that in that case I shall be most happy to save the time

of the Council and myself; but as some objections have been made

with reference to the question of a Special Judge which I inten-

tionally left unanswered, perhaps I may be allowed to read my

remarks on the subject, or, if that is not convenient, perhaps they

might be taken as read and placed on record."

TheHon'ble Sir Alexander Arbuthnot:—" Cannot the Hon'ble

Member speak on the points on which he wishes to reply ? I for

my part have the strongest objection to written speeches ;
and

think that written speeches not delivered in Councd, but placed on

record, are especially open to objection."

The Hon'ble Mr. Hope :—" I quite agree with the Hon'ble

Member. For reasons well known to him, however, I have found

it necessary to prepare written speeches in this instance.

His Excellency the President said it was desirable to save

time, if possible.

The Hon'ble Mr. Hope having then waived his objection, the

motion was put and agreed to.
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The Hoa'ble Mr. Hope then moved that for section 68 of the

Bill the following section be substituted (namely) :

—

"68. No pleader, vakil or mukhtar, and no advocate or attorney of a

Pleaders. &c. . excluded in certain cases.
High Court shall be permitted to appear
on benait or any party to any case betore

a Conciliator or a Village-Munsif, or to any case cognizable by a Subordinate

Judge under this Act, the subject-matter whereof does not exceed in amount
or value one hundred rupees :

" Provided that any party to any such case may be permitted, on reason-

able cause being shown to the satisfaction of the Conciliator, Village-Munsif
or Subordinate Jude^e, to employ any relative, servant or dependejit who is

not, and has not previously been, a pleader, vakil or mukhtar or an advocate

or attorney of a High Court, to appear either conjointly with, or in lieu of

such party

:

" Provided also that a Subordinate Judge may permit a pleader, vakil,

or mukhtar, or an advocate or attorney of a High Court, to appear before

him on behalf of any party to any case of the description aforesaid in which,

for reasons to be recorded by him in writing, he deems it desirable that the

party should have such assistance.

" When a relative, servant or dependent appears in lieu of a party, he
shall be furnished by him with a power.of-attorney defining the extent to

which he is empowered to act."

He said :
—" My Lord, the whole essential difference between

this and the section now in the Bill lies in the third clause. This
question of pleaders originated in a suggestion of the Secretary of

State in paragraph 31 of his despatch already alluded to, that

possibly the exclusion of professional pleaders from the * Courts
with summary jurisdiction and without appeal up to a limited

amount,' which he recommended, would be desirable. The Bombay
Government's draft Bill accordingly contained a section substan-

tially similar to that which I am now proposing. From Concilia-

tion and Village-Munsifs' Courts the exclusion, following in the

case of the latter the Madras law, was absolute; from cases

before a Subordinate Judge it only extended up to a limit of

Rs. 100, and was subject to a proviso allowing the Court to admit
a pleader in any case in which professional assistance seemed to

it to be really desirable. This proviso remains as section 69 of

the Bill now before us. The limit of Rs. 100 was carefully chosen,

in order to check evasion by slight exaggeration of the claim in

the petty suits which form the bulk of litigation. The Bill as

introduced maintained, as does also the Bill now reported, the

exclusion from Conciliation and Village Courts ; but, as a sort

of compromise between conflicting opinions regarding exclusion

from Subordinate Judges' Courts, it adopted the expedient of

empowering the Judge to refuse costs, which was said to work
well in the Small Cause Courts of the Presidency-towns. To
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this the Bombay Government emphatically object, in the following

terms:

—

" ' This Government fear that the compromise which has been adopted
with respect to section 69 of the Bill will render the provision for the exclU"

sion of pleaders in cases before Subordinate Judges altogether futile. The
amount to be allowed in the costs of a suit on account of fees of pleaders is

fixed by law (Act I of 1846, section 7 ; Regulation II of 1827^ section 52 and
Appendix L) ; and in the case of suits for not more than Rs. 2,000 it amounts
to 3 per cent, only of the value of the suit. The amount of the fee at stake

in any case contemplated by section 69 of the Bill could thus never exceed
Rs. 3 ; and it is obvious that the possible loss of so small au amount as this

will not deter either suitors from engaging or pleaders from giving
professional assistance. The latter will of course depend, as they do
now, for the most part upon the remuneration privately agreed upon,
and when possible Will take care to be paid beforehand. The Governor in

Council trusts, therefore^ that it will be found practicable substantially

to restore the provisions of the draft Bill submitted by him,^ &c.

As to the futility of the expedient about costs, all parties seem now
agreed, and the Select Committee unanimously struck out the sec-

tion (69) regarding it. But the majority have gone further, and
would get rid of a difficult question by substituting no provision at

all, and leaving pleaders to aprpear in all cases, as at present. Now,
I submit that on its merits, no less than in view of the decided

opinion of the Bombay Government, the question cannot be thus
passed by. As to the remarks in section 27 of the report, they
seem to me to be altogether beside the mark. No one has
denied, as far as I can see, that * well qualified pleaders are a ma-
terial aid to the Judge in dealing with a case of any complication or

difficulty,' nor does anybody that I know of allege that ' in suits

under Rs. 100 in value the aid of pleaders cannot be required,' or

that ' the difficulty of a case' depends ' on the amount at issue.'

What is affirmed is, that well-qualified pleaders are of little use,

that ill-qualified or unprincipled pleaders cause much harm, and
that both are a needless expense, in cases which are not of compli-

cation and difficulty ; and that from these alone they should be
excluded. This, and no more, is accordingly what my amendment
provides for. It may be added that the fees which parties can
afford to pay in these petty suits are not, even when they exceed

the legalized limits, sufficient to afford a livelihood to the best class

of pleaders. As for the idea, to which the remarks also allude,

that the sowkar will get behind the exclusion of pleaders by em-
ploying as his servant and sending to Court in his behalf ' some man
who, though not a professional legal practitioner, would have a
considerable knowledge of law and of the ways of the Court,' it

seems to me to bear a strong family likeness to certain other de-

vices, more ingenious than practical, by which we have already been
told that other provisions of the Rill may be defeated. Page 838
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of Appendix C to the Commissioners' Report shows that the largest

number of suits filed by one money-lender in a year in a Court

taken as a test was 31. It, therefore, certainly would not pay any

except the great money-lenders, who, we are told, are the most

respectable, and probably would not pay even them, to employ a

separate servant of the class indicated solely to carry on suits. It

would also be the duty of the Court to put down, by means of the

discretion allowed it, any palpable evasions of the spirit of the

law, and in doubtful cases to give the defendant, under section 69,

proper professional assistance. And, finally, the cases in which

the device could be used at all would, by the hypothesis, be only

those simple ones in which knowledge of law would give no great

advantage.

'• But I find in the weight evidently attached by the majority

of the Select Committee to * knowledge of law and of the ways of

the Court,' as I did in the remark of the Hon'ble Sayyad Ahmad
when the Bill was introduced, that * the Courts receive considera-

ble assistance from vakils, and that the more ignorant the suitor is,

the less probability is there that he Will be able to explain his case

in the confusion he experiences in a Court of Justice as well as he

can to his adviser outside the Court ' — I find, I say, in both these

the traces of false ideas and practices which this Bill, by one of its

fundamental provisions, aims at destroying, root and branch. What
I refer to is the view of the mere lawyer, that a Court of civil

justice should be a place where a man sits on a high seat, in gown
and bands, to manufacture decrees out of materials laid before

him, rather than the view of the practical statesman, so well set

forth by Sir James Stephen, that the Judge should confront the

parties, note what they say, see the facts sifted to the bottom, and

pass order accordingly.

"To sum up : I am making no attack upon pleaders either in

general or in particular. I say nothing whatever as to the character

and qualifications of the pleaders to be ordinarily found at Subor-

dinate Judges' Courts. I merely afiBrm that in all simple cases

they should be excluded, because they are a heavy expense to the

parties, while the Court can follow the law and ascertain the facts

as well, if not better, without them; but that, on the other hand,

they should be admitted wherever it is clear that they can really

be of use. This is all my amendment provides for. To the objec-

tion that to give to Judges a discretionary power of exclusion will

lead to subserviency on the one hand and favouritism on the other,

and will destroy the independence of the Bar and the efficiency of

the Judge, I reply that none of these consequences have followed

the discretion, as to the costs of even advocates, which Presidency

Small Cause Court Judges have for nearly thirty years enjoyed.
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The obiection that many pleaders may be driven to seek other

employment I meet by saying that, if the profession be weeded of

inferior members, so much the better for those really competent

and for suitors, as also that, after all, Courts and suitors are not

made for pleaders. In conclusion, what I advocate is merely what

is the law in France ; what is aimed at by the denial ot aU costs

in cases up to Rs. 100 in the Presidency-towns ; what has not been

objected to by the Judges of the Bombay High Court; and what

is deemed essential by the Local Government."

The Hon'ble Mr. Thornton said :—" In accordance with the

general principle I have already explained, I shall not vote against

this amendment ; at the same time, while fully sympathizing with

the obiect of the Bombay Government, yet, judging from my own

experience, I strongly doubt whether this extensive exclusion ot

pleaders, vakils, mukhtars and others from practising m the Courts

will have the effect that is intended. I strongly doubt it
;
because,

although such exclusion might be possible and beneficial m a

newly-acquired province, it is questionable whether it can be bene-

ficially introduced in a locahty where people have been for years

accustomed to the assistance of the legal practitioners. I very

much fear the practical result will be that, while the respectable

pleaders and mukhtdrs will be excluded from the Courts, a class of

legal practitioners will continue to practise outside the Courts, and

will be all the more unscrupulous for being unrecognized and

uncontrolled.

" My opinion on this point, my Lord, is not a mere surmise,

but is based upon practical experience at Delhi, where I was

district officer many years ago. That district was formerly

attached to the North-Western Provinces Government, and the

people were accustomed to employing professional agency in Courts

of law. When it was transferred to the Panjab the Panjdb system

was introduced, which at that time excluded all legal practitioners

from the Courts. It soon, however, became apparent that, although

legal practitioners were excluded from the Courts, there sprung up

outside the Courts a number of most disreputable and unscrupulous

practitioners. The result eventually was that in the year 1866 my
respected Chief and lamented friend Sir Donald Macleod—a patri-

arch and philanthropist to the backbone, that is, a lover of all

mankind except lawyers—decided to extend the Pleaders Act to

the Panjab. But, though the results of my own experience are

adverse to the proposals of the Bombay Government, it does not

follow of a certainty that what happened in the Panjdb will happen

in the Deccan ; and as the Local Government strongly desires to

try this measure, I shall not oppose it.'*

B 862—41
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The Hon'ble Mr. Colvin said :
—'* As I understand the argu-

ments which have been advanced by my hon'ble friend the Mover; he

wishes to exclude pleaders in petty cases, on the ground that, even

when well-quaHfied, they are of no use, and that, if ill-qualified,

they may do great harm. Now the first of these two propositions

seems to me very questionable. 1 am not at all disposed to admit

that well-qualified pleaders are of no use. On the contrary, I

believe that in all cases they are of very great assistance to a

Court. It so happens that I have served for some years in a pro-

vince where no pleaders are, or ever have been, admitted ; and I

must say that my experience there has not led me to think that

the absence of pleaders is an advantage in administering justice.

More harm, I beheve, results from excluding well-qual'fied legal

practitioners than from admitting them. The apparently simple

procedure of leaving parties to conduct their own cases, does not

tend to simplify justice, even with a practised Judge. With an

inexperienced one it is more likely to pervert it. Ignorant and

uneducated litigants are not unlike a pair of the swordsmen that

one sees in this country making feints and flourishes in the air

before they cross swords. They are slow to commit themselves to

statements of fact, which may hereafter prove inconvenient, but

are quite ready to be voluble about their adversary's private cha-

racter and general misdeeds. The Court cannot arrive at the facts

if it refuses to listen to any thing that is confused and irrelevant,

and is obliged, even in simple cases, to waste much of its time in

finding the issues before it can try them. When the points in

issue have been ascertained, matters are not much advanced. The
parties know very well what they want, but have very confused

notions of the way in which it should be proved, and of the evidence

which they require. The Judge, if he wishes to do justice, must

not only try the suit, but must also in a great measure conduct it

on behalf of both parties without losing his impartiality. The
labour and responsibility which this throws upon a conscientious

Judge is excessive, and with a careless and a lazy one may lead to

much injustice.

*'The second part of my hon'ble friend's argument is that

bad pleaders may do a great deal of harm. I do not deny this ;

but I doubt whether by excluding pleaders from appearing in Court

we shall get rid of any harm which they may be able to do. It is

not what unscrupulous pleaders do or say in Court that is usually

mischievous, for there they are acting under a sense of respon-

sibility and are subject to control. They can do much more harm

out of Court by giving bad advice ; and their power to do this

will be in no way diminished by prohibiting their appearance in

Court.
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*• A point to be remembered also is that by narrowing the

field for legitimate practitioners, more room will be left for a worse

class of legal advisers. Litigiousness and chicanery are no mono-
poly of unscrupulous pleaders. As has been truly said by my
hon'ble friend Mr. Thornton, there are always a tribe of petition

writers, stamp-sellers and other such hangers-on of the Courts who
are ready to take the place of pleaders when pleaders are not forth-

coming. These men, if they do not know much of law, often have

a pretty good knowledge of the character and habits of the Court

officials, and a familiarity with the forms of ordinary procedure

which impose upon novices and strangers to litigation. Suitors

prefer the advice of these men to none; and very bad advice they

often receive. However bad it may be, the givers of it are under

no kind of responsibility for what they do. There is no recognized

relation between them and the litigants, and they are neither

amenable to the opinion of their fellows nor to the executive control

of the Court. I think that anything which is likely to throw more
business into the hands of such men as these can do nothing but

mischief.

" On these grounds alone I should be opposed to the exclusion

of pleaders. But 1 must also say that Mr. Justice West's argu-

ment on this subject has made more impression on me than it

appears to have produced on the mover. It has been objected

to that argument that the sowkdr never has a very large stake in

a single case, and that it would not be worth his while therefore

to employ a special agent. But a sowkar does not lend money to a

single individual. He has a number of transactions. It is quite

impossible for him whenever he wants to recover money in Court

to attend personally on every occasion. He must employ some-

body. The Bill allows him to appoint an agent ; and naturally he

will appoint an agent, if he can procure one, who has some know-
ledge of tbe business to be done. Even if the agent has not that

knowledge to commence with, the habit of attending the Courts

will give him a familiarity with their practice. The ryot, who is

often an utter stran^^er to them, will be at a great disadvantage

in contending against such an adversary. My objections to the

present amendment are urged as much on behalf of the ryot as of

the Court and the pleaders—in fact, more so ; and I believe, if this

amendment should be carried, that the ryot will be the chief

sufferer from its effects."

The Hon'ble Mr. Rivers Thompson said :
—" As a member of

the Select Committee who voted for some such provisions in the

Bill as the amendment now proposed, I am, of course, prepared to

support that amendment. My hon'ble friend Mr. Thornton has,

contrary, I must say, to his usual practice, spoken in onf* sense and
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voted in another. I liave no doubt the Council, while it enjoyed
his speech, will gratefully accept his vote ; but I think he makes
one mistake. In speaking generally of the benefits of admitting
pleaders and the evil that is done by excluding them, he seems
(as also does my hon'ble friend who spoke last) to have argued
rather on the supposition that pleaders were absolutely excluded
in all cases ; but, as far as I understand the amendment, it goes

only so far as to extend the exclusion to cases cognizable by a

Subordinate Judge, the subject-matter of which does not exceed in

amount or value one hundred rupees. Therefore, in all the larger

cases, which are of greater importance, there is no prohibition

against the admission of pleaders ; and, practically, what the amend-
ment will establish is that pleaders shall be excluded from suits up
to one hundred rupees, but that beyond that amount they will have

a right to appear ; and that, even as regards smaller cases, it will

always be in the option of the Court, at its own discretion, and
for reasons to be recorded in writing, to admit the pleader where
it is thought essential that he should appear. The argument,
therefore, against the exclusion of pleaders generally has no place

in the present discussion ; and taking the general object of the

proposed measure, namely, to attempt by conciliation to adjust all

petty differences I question whether the admission of advocates

would be beneficial to either side in such cases. We are passing

here legislation which is purely exceptional in its character ; and
in the interesting speeches which we heard on the first amendment,
in which the revered name of Bentham appeared frequently, and the

legal acumen of Mr. Justice West and other judicial officers was
brought forward, it struck me that, had any of these eminent
authorities been present here, they would have been the last

persons we should have desired to consult with respect to a measure
which is one rather of executive and administrative arrangement
than of precise legislative requirement and procedure; and admit-

ting, as I do, the force of the criticisms upon which such great

stress has been laid, as to the advantages of a qualified Bar in re-

gularly constituted tribunals, I think we are dealing here with a

state of things which requires exceptional treatment, and on which,

on the authority of tliose best able to advise, we are justified in

going out of the beaten track. Indeed, I believe, if Jeremy
Bentham had been in this room, and had had to discuss any of the

sections which form part of this Bill, he would probably not have

remained very long amongst us."

The Hon'ble Mr. Stokes said that on the occasion of the

introduction of this Bill he had expressed his views with consider-

able fulness against doing anything calculated to exclude pleaders

in assisting Judges in the consideration of the very difficult cases
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which would come before them under the Bill, even when the value

was limited to one hundred rupees. All these mortgage-cases
would come before Subordinate Judges; and it seemed to him that

the optional power of the Subordinate Judge to refuse to permit
pleaders to appear, was calculated to cause great subserviency on
the part of the pleaders and a great suspicion of favouritism on
the part of the Judge. With reference to that point, although the
Hon'ble Mover had very wisely, for his own interests, refrained
from a fuller citation of Mr. Justice West's remarks, he (Mr.
Stokes) would take the opportunity of reading to the Council
another short passage from Mr. VVest's paper. After pointing
out that it had been our long endeavour, now approaching complete
success, to supply the Courts with an educated, honest and inde-
pendent Bar, and that every material proceeding, being taken in

public, appealed to the moral and legal consciousness of the assem-
bly, Mr. West proceeded :

—

" The sense of responsibility thus engendered in the Subordinate Judges
the Bill proposes, as far as possible, to destroy. In the first place^ as the
great majority of suits are for sums of less than Rs. 100, the Court will not
he bound to allow pleaders^ fees, and certainly will not allow them, except in
special cases and for favoured practitioners. The amount of possible business
being thus materially cut down, many pleaders will be forced to seek other
employment. At present iu many of the Subordinate Courts the three, four
or five pleaders who only can gain a livelihood are barely sufficient to secure
to all litigants who desii'e it independent assistance. If the numbers are
reduced by lack of employment, as has happened in some cases in Sind, to
two, a creditor by retaining both pleaders, or securing them generally to
his service, virtually cuts off his adversary from effective professional aid.

But what is quite as important is that the pleaders who remain will in
practice be entirely dependent on the Subordinate Judge. Any independ-
ence of bearing, any troublesome persistence, on the part of a pleader will

be subject to punishment by the loss of his livelihood. Thus the salutary
constraint of professional opinion will be altogether removed. The Judge^s
eflSciency will sink with his sense of responsibility, with the independence
and intelligence of his natural critics aud interpreters to the public."

The case of the Presidency Small Cause Courts, which had
been referred to by the Hon'ble Mover as justifying the discre-

tionary power of excluding legal practitioners, did not appear to

be in point. In the Presidency-towns the Judges of those Courts
performed their functions in the midst of a large and independent
society. They were controlled by an educated public opinion :

they were subject to public criticism. Some of them were barris-

ters themselves ; and none of them would for a moment dream of
riding roughshod over any barrister or pleader who appeared
before him.

The amended section also went beyond what he (Mr. Stokes)
understood to be the requirements of the Bombay Government.
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It put advocates and attorneys of the Hi^h Court on the same
level as district pleaders and miikhtdrs ; but in a letter from the

Secretary to the Bombay Government, referring to the provisions

of the draft Bill respecting the excluwsion of legal practitioners from
cases tried by Subordinate Judges, he found the following

passage :

—

" I am to add that, if such concession would tend to remove the

objections of the opponents of those provisions, he [that is, the Governor of

Bombay in Councilj would not object to their being limited in their operation

to district pleaders, so as not to affect pleaders or advocates or attorneys of the

High Court."

It was a curious fact that mig-ht also be mentioned that the

Hon'ble Mover had omitted all mention of this passage in the

precis of that letter with which he had favoured the Council, and
which had been printed and circulated as a paper relating to the

Bill.

The Hon'ble Sir Alexander Arbuthnot said:—"It is perhaps
almost useless that I should take up the time of the Council by any
remarks on this amendment ; for it is already evident what the

decision of the Council is going to be. To the very strong, lucid

and forcible arguments adduced against the amendment—-an amend-
ment, however, which the author of those arguments is prepared to

support by his vote—I really have nothing to add that would be
worth the attention of the Council. To my mind, those arguments,

supported as they are by the arguments advanced by Mr. Colvin

and by Mr. Stokes, are perfectly conclusive as to the inexpediency

of the amendment now before us. I shall vote against the amend-
ment."

The Hon'ble Mr. Hope said :
—" The remarks of my hon'ble

friend Mr. Thompson have been so complete and comprehensive

with reference to the misconception under which it seemed to him,

as to me, that the Hon'ble Messrs. Thornton and Colvin were
labouring as regards the entire exclusion of pleaders, that there is

very little left for me to say. The paragraph from the letter of

Mr. Justice West upon which the Hon'ble Mr. Stokes would rely,

has already been answered by anticipation ; and I do not find any-

thing in it which calls for any further explanation. Mr. West
states his opinion, and that opinion is, of course, entitled to what-

ever weight each reader of it may consider it to be worth. As to

the control which is supposed to be exercised in Presidency Small

Cause Courts by the public, I must confess that, I think, that

control is very much exaggerated very frequently, and that all

arguments of that kind may to a considerable extent be termed
* clap-trap arguments.* But, as a matter of fact, we happen to

know that the arrangement checking employment of pleaders has
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worked for thirty years with perfect success in these Courts ; and
I see no reason why it should have worked otherwise.

** Regarding the charge which the Hon'ble the Law Member
has made against me, of having omitted, because I supposed it

would suit my purpose, a certain paragraph in a letter of the

Bombay Government, I have only to say that my summary is as

correct as the allegation regarding it is incorrect. Any person
who will read the paragraph dispassionately will see that the

Bombay Government are exactly of the opinion that they always
were. But they say at the end regarding an admission of only

pleaders, advocates or attorneys of the High Court that

—

' if such concession would tend to remove the objections of the opponents of

those provisions, he would not object to their being limited/ &c.

That is to say, the Government of Bombay offer, as a compromise,
a concession which they would not mind making.

*' If the Hon'ble the Law Member had expressed any desire in

Select Committee to accept that compromise, it might no doubt
have been considered. The only objection to inserting such a

compromise in the Bill would have been that it is so utterly

ridiculous, that I myself should have been ashamed of it. If, as

the Hon'ble Member has been telling us, and quoting Mr. Justice

West to prove, the business in these Courts is so small that only

four or five pleaders can get a livelihood from it, and the tendency

of our measure is to reduce this further, then I should like to know
where is the business to come from which is going to support

advocates and attorneys of the High Court ? It is simply ridiculous

to suppose that the attorneys and advocates will go out into the

highways and hedges of the districts of the Deccan in order to

carry on their business.

** Therefore, whether these words were put in or left out

would not make the slightest difference in the section, and being

ridiculous, as I take them to be, I think they are better left out."

The question being put, the Council divided

—

Ayes. Noes.

The Hon'ble T. C. Hope.
The Hon'ble T. H. Thornton.
The Hon'ble Faiz All Khan.
The Hon'ble Rivers Thompson.
The Hon'ble Sir E. B. Johnson.
The Hon'ble Sir J. Strachey.

His Honour the Lieutenant-Gov
ernor.

His Excellency the President.

So the motion was carried.

The Hon'ble B. W. Colvin.

The Hon'ble Whitley Stokes.

The Hon'ble Sir Andrew Clarke.

The Hon'ble Sir A. J. Arbuthnot.

His Excellency the Commander-
in-Chief.
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The Hon'ble Mr. Hope next moved that in section 39 the fol-

lowing worda be substituted for the words " any of such parties
'*

(namely) :

—

" or when application for execution of any decree in any suit to which

any such agriculturist is a party, and which was passed before the date on

which this Act conies into force, is contemplated, any of the parties "
;

and that in section 47 the following words be inserted after the

word " suit " (namely) :

—

" and no application for execution of a decree passed before the date on

which this Act conies into force."

He said :
—" My Lord, the object of this motion is to restore

to the Bill the provision for making conciliation precede appli-

cation for the execution of old decrees, which has been cut out

by the majority of the Select Committee. As to its details, I

may explain that the words for insertion in section 47 are those

which were cut out, but that the alteration in section 39 is new,

and intended to meet a mere doubt of drafting, raised by Mr.

Naylor, as to whether the section as it stood fully tallied in re-

spect of these old decrees with section 47 of the Bill as introduced.

*'The reasons assigned for this excision will be found in para-

graph 23 of the report, and are, briefly, that every existing decree

must be assumed to be just ; that no influence, however mild, can

rightly be applied to induce a decree-holder to forego one jot or

tittle of his legal rights ; and that, if the debtor cannot pay, be may
resort to the Insolvency Court.

" I may point out, m limine, that the statement that this

excision is ' adopting the view of the High Court ' would seem to

be mistaken. The High Court have evidently not understood what
was contemplated, and have supposed that it might be intended

that the Civil Court should ' ultimately refuse to execute its own

'

decree. What Mr. Justice Melvill would have said if the scope and
grounds of the measure had been explained to him it is impossible

to judge. But the High Court cannot now be fairly quoted in the

matter. Such explanation I will endeavour to afford.

" I am content to accept the premise that every existing decree

must be assumed to be just ; although I might easily impugn it

by pointing out that the present Bill, in obliging the Courts in

future to go behind the bond, and giving them special powers to

reduce claims which they have been in the habit of admitting,

proceeds on the very contrary assumption that their decrees made
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ia the past have often been unjust. And I also admit that the

debtor can obtain full relief from the Insolvency Court. But I

maintain that friendly mediation rightly mrLi/, and nnder existing

circumstances certainly oicjht to be applied to obiain an early set-

tlement of these old decrees. In the first place, we know that

these decrees are very com nonly for aiuDunts which the debtor

may, indeed, have made himself legally liable for, but which the

creditor could not have reasonably expected ever to receive. The
Deccan Riots Commission and I^r. Auckland Colvin both bring

out this fact. Then, again, we know that, owing to tVands in exe-

cution, many of these decrees ha\^e really been satisfied over and

over ao-ain. I must trouble the Council to listen to one illustration

of the sort of thing which goes on, taken from page 250 of Appen-

dix C to the Commission's Report :^

"'The Sahoi'Jinate Jaclg3 o£ Rah-iri px«el a dacroe foi* Rs. 19-9,

including costs. In executioa o£ the same he issued a warrant to seize pro-

perty therein detailed and valued at Rs. 1(33. Th3 judgment-debtor ap-

pears to have objected ; for the Subordinate Judge sent to Mr. Raid (the

Magistrate) a sanction to prosecute him for resisting the attachment. Upon
examination of the details of the warrant and comparison with the market

prices, Mr. Reid found that, for instance, six candies of hajri were valued

at Rs. 51, the market value being Rs. 288, and 8 bullocks were valued at

Rs. 32.

'

" Thus, if this poor fellow had not had the pluck to stand up

in defence of his rights and even to incnr criminal proceedings, he

would have been simply plundered in the name of the law. This

is what may, and does sometimes, happen when the warrant is

duly served and returned. Bat sometimes it is not so. Here is a

case which, for brevity's sake, I will partly summarize in ray own
words from the same source :

—

"' Pemraj and Koniram got a decree from the Subordinate Judge at

Sangamner for Rs. 7-5-11 against Bhikaji and Ramji. Execution was

entrusted to a peon of the Court, who returned the warrant with an endorse-

ment signed by Koniram stating that he did not wish for execution. Ramji

petitioned the Court that his grain, cart-wheels, and silver bracelets had

been attached and handed over to Pemriij. Some enquiry followed, ending

with an order, dated two months after the offence, that as Ramji had not

paid the f^es, his petition was rejected. Tlie peon died before the District

Judge acted in the matter. Pemraj and Koniram were discharged, on

accusation of an offence against public justice, by the benefit of a doubt, the

Magistrate making damaging remarks. Ramji never got hack his property,

and it is believed that Pemraj has some of it yet.*

That this case is no isolated one we may infer from the fact that,

according to the latest returns available, 139,285 warrants were in

one year returned unexecuted as the result of 185,293 applications

for execution—that is, 75 per cent. !

B 862—42
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** Another mode in which these decrees are engines of oppres-

sion is through the fraudulent attachment of property of third

parties. The civil returns for 1872 (the latest extant with these

details) show that out of 4,224 suits arising from execution of

decrees, 60 per cent, were decided in favour of third parties. In
other words, 2,529 innocent persons were found by the Courts to

have been put to the worry and expense of a civil suit in order to

defend their property from falsely-alleged liability ! The costs of

execution, too, are enormous, being shown by the same returns

to be about 22| per cent, on the amount recovered. What with
frauds, costs, &c., some decrees are a standing property to the

holder; and Mr. Auckland Colvin gives instances furnished by
Subordinate Judges where, after nme executions, the original sum
due was unabated, or even increased! Finally, the Commission
ascertained that in eight tdlukds only, out of the thirty-six which
the four disturbed districts contain, about 3,000 decrees, of above
seven years' standing and of 3^ lakhs of rupees in value, were
unsatisfied.

*' The Local Government are surely right in recognizing the
necessity, on political no less than moral grounds, of heahng this

festering sore, of drying up this source of fraud and oppression on
the one side, and of misery, recklessness and deep discontent on
the other. Various methods of doing so have been pressed upon
them. It has been suggested that they should provide for the
treatment of districts or parts of districts on the principle already
applied to encumbered estates of td,lukdars and thakurs, settle the
debts, pay off the amount, and recoup themselves by various
methods, by a rack-rent on the land, by taking produce in kind,

by the farming system, &c. They have even been urged to allot

an annual sum for charitably discharging the debts of individual

needy agriculturists. But the Government of Bombay have re-

jected all these drastic remedies. ' It would be impracticable in

the first place,' says Sir Richard Temple in his Minute of April
14th, 1879, ' and it would be in the second place impolitic, even if

it were practicable, for any Government to undertake to deal with
the debts of a whole peasantry.' What relief, then, do they wish
to provide ? For the extreme cases there is the Insolvent Court.
But this is an extreme remedy. It involves some expense, some
loss of self-respect, and even reasonable current credit, as also the
liability of future earnings for a considerable period. A more
simple middle path to speedy settlement is most necessary; and
this the motion before us provides. It merely requires that, before
execution of an old decree can be obtained, the parties shall go to

the conciliator, who will endeavour by friendly mediation to effect

B-^me reasonable and practicable compromise. That creditors will
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not object to this, we may infer from their own statements at a
public meeting lield in Alimednagar in March last, as also from no
exception being taken to the original provision for it in a memorial
received from eleven leading natives of Satd>ra, nine of whom are

sowkars.

" It should, however, be distinctly understood that nothing
beyond mediation is intended. The supposition in paragraph 32
of the Select Committee's report, that it is contemplated that a
* decree should be placed on the same footing as an unproved claim,'

and that ' the rights of the decree- holder under his decree should be
brought in question,' are complete misapprehensions. Nothing of

the sort is contemplated, and the words proposed for insertion

will have no such effect. What is intended merely is that, if no
settlement can be arrived at, the conciliator shall give his certifi-

cate. The law will then take its course, and the decree in all its

sanctity will be enforced. In all this I submit that there is nothing
but what is reasonable, just and absolutely necessary on political

grounds in the present state of the country ; and I trust that the
Council will uphold the recommendation of the Local Government
accordingly. Any other course will rob the Bill of one of its essen-

tial provisions for the liquidation of existing debt."

His Honour the Lieutenant-Governor said :
—" I intend to

vote for this amendment, because it seems to me that, if there are

any cases in which conciliation is likely to be of any effect, it is in

those in which a claim has been already proved, and in which all

that remains is to determine the best method of satisfying it with
tlie least trouble to the parties. I understand that the amendment
takes away from the decree-holder none of the rights which he
possesses under the present law ; it merely provides that, before

taking out execution, or before the defendant or judgment-debtor
is put into the Insolvent Court, a settlement should, if possible,

be made by the conciliator ; and I consider that it is perfectly

reasonable and justifiable that this provision should extend to

decrees which have been passed before this Act was passed, as well

as to cases which may arise afterwards.
"

The Hon'ble Mr. Rivers Thompson said :
—" I should be sorry

to be silent on this amendment, even with the fear of my hon'ble

friend Sir Alexander Arbuthnot before me. Whatever be the

justice or injustice of the original decree, upon which the Hon'ble
Member for Bombay has dealt with some force, the arrangement
which this amendment is intended to supply is perfectly harmless

and simple to carry out. The principle which permeates tlie whole
of this measure is that, rather than go through a detailed dilatory

technical procedure, every attempt should be made, not only for
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new debts, but as regards those particular sections relating to old

debts, to bring the parties together, and try by means of concilia-

tion and adjustment to effect a satisfactory settlement of claims.

If a creditor holding a decree against a debtor does not accept

that conciliation ; if he says, ' L hold a decree from the Court which

I caa execute any day I choose, and I prefer to stand on my
rights,' nothing that this amendment provides need prevent or

deter him from doing so. It simply means that a man having a

claim, say of Rs. 250, against a debtor should come before a con-

ciliator before he attempts to enforce his decree ; and it would be

in the conciliator's power to try and explain to him that, if the man
against whom he had got a decree was in difficulties, a compromise
could be effected and the matter settled in a friendly way. If the

judgment-creditor did not accept this, the case would proceed in the

ordinary counse ; and, therefore, this whole section is perfectly

harmless—harmless as regards any interference w^th the rights of

the creditor, but still opening a door for a settlement of some
kind."

The Hon'ble Sir John Strachey said :
—" In regard to the

merits of the question involved in Mr. Hope's present amendment
I do not wish to say a word. I am perfectly satisfied to leave the

case as my hon'ble friends Mr, Hope, Sir Robert Egerton and Mr.

Thompson have stated it. I consider their arguments in favour of

the amendment to be perfectly unanswerable."

The Hon'ble Mr. Stokes said that, although he was under
the disadvantage of speaking when the Hon'ble Financial Member
had ruled that nothing could really be said against the amendment,
he begged to say that he would oppose it on the broad ground that

any legislative provision interfering retrospectively with existing

rights was prima facie unconstitutional, and should not be adopted

})y the Legislature, unless it was proved to be, which certainly was
not the case at present, an absolutely overruling political necessity

or a clear public gain—such, for example, as establishing a general

law of Insolvency. If the amendment were adopted, any one who
had undergone the expense and trouble of obtaining a decree

against an agriculturist before the proposed Act was heard of,

would find himself precluded from executing it, unless he produced

a certificate from the conciliator. Practically that requirement
would often prevent him from executing his decree at all ; for if

the judgment-debtor refused (as he was sure to do in many cases)

to appear before the conciliator, the decree would not be executed

till the lapse of a * reasonable ' time. Well, then, the question

would be, how much was reasonable ? The answer was, as much
as the conciliator (who would, he feared, often be a Government
official, with a bias against the sowkiir and in favour of the ryot)
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declared reasonable. The conciliator miglit not make any such
declaration at all, or, as had been pointed out in one of the papers,

he might postpone it till the time for presenting an application for

execution had expired. He (Mr. Stokes) maintained that any such
provision as this would disturb absolute vested rights, against

which there was no equity ; and he was glad to find himself sup-
ported in that view by a gentleman of large experience,—Mr.
Naylor, the Legal Remembrancer of the Bombay Grovernment, who
said :

—
" When the Courts have once passed a decree, their adjudication ought

to be, and has always hitherto been, regarded as final. It would be subver-
sive of all recognized principles to allow matters which have been once
finally adjudicated upon by the constituted tribunals to be re-opened, especi-

ally when the functionary before whom the revision is to take place is an
illiterate conciliator. Persons who may hereafter obtain decrees with the
knowledge that they will have to take them before a conciliator before being
permitted to execute them, will not have so much cause of complaint as the
decree-holders who obtained their decrees before the date of the Act. The
retrospective effect which it is proposed to give to this section in this respect

is, to my mind, altogether inequitable. It is also uncalled-for, because
debtors who cannot satisfy all their judgment-debts may, by taking advan-
tage of the insolvency-provisions of the Bill, obtain their discharge on very
simple and reasonable terms.

"

He understood the Hon'ble Mover to say that decrees would
not be re-opened during the process of conciliation ; but it was im-

possible to suppose that in an informal proceeding of the kind
contemplated the conciliator and the parties would not rake up the
whole case from the beginning.

The Hon'ble Mr. Hope said :
—" I have very little to say with

reference to this amendment in view of the complete statements
made regarding it by my hon'ble friends Sir Robert Bgerton, Mr.
Thompson and Sir John Strachey, concluding with the remark of

the latter, which has been fully verified by the result, that the

arguments offered have been unanswerable. As I understand it,

an argument is called unanswerable ^vhen no sufficient answer can
bo produced to it. The only answer produced is one which I must
confess I heard with very considerable surprise—one Avliich was
produced on a previous occasion by the Hon'ble the Law Member.
I must say that I felt considerable doubt at the time whether he
brought it forward seriously, or whether he only used it on the

principle that any stick will do to beat a dog with. The statement

or suggestion that the decree will be re-opened, made by Mr.
Naylor, is simply inaccurate. The decree will not be re-opened,

as has been well put by the Hon'ble Members who have already

spoken. The creditor will simply be asked, 'You have got a
decree for one hundred rupees ; will you take fifty down or not ?

'
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If he does, well and good ; and if he aays * No, T won't, ' there is an

end of the matter. It is quite impossible to call that a reopening

of the whole case. Still less is it possible to apply to it the totally

incorrect language in the report, in which it is said that the decree

is placed on the same footing as an unproved claim. I cannot see,

either, that it has any retrospective effect, any more than asking a

man to make the promise I have just alluded to has. But suppose

it was retrospective, I would merely remark that the Council must
be aware that retrospective measures with reference to debts are

not only passed constantly by this Legislature, but a retrospective

measure by which debts may be cut down by one-third of their

amount was actually passed in this Council not two months ago,

without a single word of objection from, but on the contrary on

the motion of, the Hon'ble the Law Member himself ; I refer of

course to the insolvency-clauses of the Civil Procedure Code."

The question being put, the Council divided

—

Ayes. Noes.

The Hon'ble T. C. Hope. The Hon'ble B. W. Colvin.

The Hon'ble T. H. Thornton. The Hon'ble Whitley Stokes.

The Hon'ble Faiz Ali Khan. The Hon'ble Sir Andrew
TheHon'ble Rivers Thompson. Clarke.

The Hon'ble Sir E.B. Johnson. The Hon'ble Sir A. J. Arbuth-

The Hon'ble Sir J. Strachey. not.

His Excellency the Comman-
der-in-Chief.

His Honour the Lieutenant-

Governor.
His Excellency the President.

So the motion was carried.

The Hon'ble Mr. Hope then moved that in section 38 the

words " other than an officer of revenue or police " be omitted.

He said :
—" My Lord, these words are an interpolation of the

majority of the Select Committee, intended, they say (paragraph

22), ' to guard against the dangers adverted to by the Hon'ble

Sayyad Ahmad in his speech.' What the Hon'ble Sayyad Ahmad
said was this :

—

" ' No donbt, a revenue or a police officer could bring influences to bear

on creditors which would induce them altogether to forego their claims ; but

I need hardly express my conviction that the Government of India would
altogether discountenance the exercise of any such influence ; and I have no
doubt the Council, in order to avoid even the apprehension of its exercise,

will see fit to introduce a provision in the Bill prohibiting the appointment

as conciliator of any officer exercising revenue or police functions/
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" Now, altliougli no allusion to this subject was made in the
letter addressed to the Government of Bombay on the introduction
of the Bill (Paper No. 3), these remarks attracted the attention of
that Government ; and in their reply they stated that ' it is not
desirable to exclude from the office of conciliator all revenue-officers,

some of whom are capable of exerting a very intelligent and bene-
ficial influence in that capacity.'

" Of the interpolated words, I would premise that they are, in

the first place, unnecessary. No reasonable persons, either in this

Council or out of it, can, I should hope, seriously suppose that the
Government of Bombay would not be as anxious as themselves to
discountenance all exercise of undue influence by conciliators,

whether they be officials or non-officials. There can be no doubt
whatever that any evidence of such misconduct would be promptly
followed by deprivation of office, and that, if the offender were
official, he would incur the severe displeasure of Government.
The words, however, are not merely unnecessary but offensive.

They cast beforehand, without a shadow of proof, an unworthy
stigma upon the great revenue or executive department by which
the bulk of the administration of this empire is carried on. Reve-
nue-officers have in numerous capacities— as magistrates, as

surveyors, as municipal councillors, and what not— to intervene

in all sorts of disputes between man and man ; and in these their

general success and their high character are equally undeniable.

The words, again, are unprecedented. There is not, as far as I

can remember, any page of the Indian Statute-book containing a
deliberate expression of want of confidence and an exclusion such
as this. The exclusion, moreover, may be most prejudicial, as the

Bombay Government point out. It is not likely that in practice

revenue-officers, who have much else to do, will be largely employed
as conciliators ; but occasions may easily arise when they alone can
effect what is wanted. If, for instance, meetings such as that at

Ahmednagar, to which I have alluded, should result in leading

bankers expressing their willingness to compound with all their

debtors, a person of considerable position, intelligence and tact

could alone carry the transaction through. Why, then, should

the aid of such a person, if the parties desired it, be denied merely
because he happened to be a revenue-officer ? I have known indi-

viduals, botli European and Native, whose mere appearance on the

scene was sufficient to pacify and give confidence to an angry
countryside. Of police-officers I need say nothing, because no
one dreams of making them conciliators. But, finally, I would
urge that where a great and experimental measure, such as that

before us, has to be introduced, it is not only fair and reasonable,

but indispensable to success, to leave the Local Government free to
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choose its own instruments. The Local Government have express-

ed their views and wishes very plainly in this instance ; and I rely

on the Council to support them."

The Hon'ble Mr. Thornton said:—"I shall vote for this

amendment, because, assuming that special Courts of Conciliation

are to be established, there appears to me to be no reason whatever

why the Local Government should be restricted in its selection of

conciliators."

The Hon'ble Mr. Colvin said :
—" In speaking upon the

amendment which is now before the Council, I cannot help re-

marking that the statement which we have heard to-day, that the

present Bill is only a Local Bill, appears to me to require very

large qualification. It is true that the Bill will only be of local

application in the first instance ; but I doubt if its future conse-

quences will be merely local. If the provisions which this Bill

contains are considered to be sound and suitable for relieving

agricultural distress in the Deccan, it is not easy to see the

grounds upon which the enactment of a similar measure could be

refused, if asked for, in order to relieve a like agricultural distress

in other parts of the country. It has been said no doubt that the

measure is a purely tentative one, and that the experiment need

not be repeated if it is not successful. I should be very glad to

think that this was so. It seems to me more probable that the

admission that an experiment is being made may be lost sight of,

and that the results of the measure will not be waited for, but its

success assumed. Before the year is out, urgent applications will

perhaps be made for a trial of the same experiment elsewhere ; and

what is now called a local and tentative law, may grow into one of

general application, and be treated as if it were a certain specific

for the difficulties of the agricultural community everywhere.

" The changes of practice, too, which will be made by the

Bill, so far from being in matters of mere technical detail, introduce

new principles of very great importance. Much stress has been laid

upon the necessity of deferring to local experience upon these points.

It could easily be shown, I think, that in the Bill as it stands

general experience has been quite sufficiently subordinated to local

knowledge. For instance, it is a well-known general principle of

law and of common sense that in all suits the best evidence should

be obtained. The Bill, on the contrary, insists that the Courts shall

go out of their way to look for the worst. It directs them to leave

the comparatively safe ground of ascertained and recorded facts,

and to trust in preference to the vague, conflicting, and often

interested testimony of witnesses deposing to remote and doubtful

transactions. They are to do this, moreover, with the express
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object of discovering fraud where no one has alleged it. Again, it

is a matter of almost universal complaint that in India the land is

changing hands, or being stripped of all profit to agriculturists by
the pressure of their debts. The Bill, if it is passed, will make it

almost impossible for the ryots of the Deccan to borrow money
at all except on a mortgage of their lands ; for it will leave them no
other security which a lender can safely accept. It has generally

been held, too, that speedy justice is a good thing. Well, under the

amendments which have been carried to-day, it is true that the

delay caused by appeals has been cut off ; but, on the other hand,
the Bill will interpose an indefinite delay for the purpose of con-

ciliation before a suit can be taken into Court. For, as far as I can
judge from its wording, the delay which a conciliator may cause,

if he chooses, has no limit. Further, it has commonly been thought
that people should be free to make their own bargains, and that

bargains, when made, should be kept. The Bill declares that it is

the duty of the Judge, notwithstanding any agreement made by the

parties, to alter and arrange the terms of their transaction for them,
and, where interest forms part of a bargain, to allow as much or as

little as he may think reasonable. The natural effect of this last

provision will be to prevent persons from ever foreseeing the result

of any transaction in which they may engage. I think that great

harm may result from this. I am no advocate for usury-laws ; but
I would rather have seen a fixed limit to interest prescribed by the

law. In that case business could have adjusted itself accordingly,

and the borrower and the lender would have been able to make
their arrangements. But nobod}'' can foretell what rate of interest

may appear reasonable to each individual Judge. The conditions,

therefore, on which any loan is made, must always remain uncertain;

and constant uncertainty is a risk that people engaged in business

cannot afford to run. I have enumerated some of the points upon
which the Bill makes great changes, because we have been charged,

by implication at least, with a want of proper deference to local

authority. My own doubt is whether we have not gone too far in

allowing it to override general experience in such important matters.

I believe that we might more justly be charged with having given

to it too much weight. No doubt the Bill, taken as a whole, ought
to have the effect of diminishing the ryot's means of obtaining

credit, and of curtailing the large powers which the existing law
confers upon creditors, and that these are good ends to aim at. It

is true also that the power of the Government in this country is so

great that it can hardly ever fail to attain, in part at least, any
object towards which it seriously directs its energies. The Judge?,
too, by whom the law must be carried into effect, and who will be
confronted by the practical difficulties of doing so, may be trusted

to amend the operation of much in it which (as T believe) is other-

B 862—43
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wise likely to be purely injurious. Nevertheless I cannot but feel

great misgivings as to the prudence of making such very large con-

cessions as have been made to local experience.

'* I turn, now, to the particular amendment which is under the

consideration of the Council. The question at issue is whether
officials should be eligible for the post of conciliator; and it is a
most important question in its bearing upon the probable result of

conciliation. I think that there is an excellent reason for not
entrusting such duties to any officials, even if they be only revenue-
officials. Conciliation by such persons is very apt to degenerate
into improper pressure. In France, where, as I understand, the

system of conciliation originated, no officer of the Government is

allowed to discharge these fnnctions ; and it is an avowed part of

the system that they should not be so employed. I believe that the

intended change of procedure is much more likely to succeed in this

country if we follow the French practice on this point. As to

selecting police-officers for such a post, I can conceive nothing worse
or more objectionable. I suppose that in all countries the subordi-

nate officers in the police force must comprise a good many men of

doubtful character. It can scarcely be otherwise ; and I do not
intend to say that the police force in this country necessarily in-

cludes more of them than is the case elsewhere. But I think
that a man holding an office which makes him the keeper of the
door, as it were, through which every claim must pass before it

goes into Court, will be strongly tempted in all countries, if he
is not an honest man, to make money by it. If a police officer

chooses to exert undue influence, there can be little doubt of his

power to do so. He can summon, arrest, and search houses. If

he is unscrupulous, he can even fabricate a false charge against an
innocent man, and possibly have him convicted and imprisoned for
years. I think that there can be no Magistrate in this country who
has not seen attempts of this kind made, and few Magistrates who
would care to affirm that such attempts have never been successful.

It should not be possible that men who can bring such influences

to bear upon suitors should be appointed conciliators.

" In conclusion, I have only to say that, as the Bombay Gov-
ernment has never expressed any desire to appoint police-officer's

as conciliators, and as we have been assured by my hon'ble friend
the Mover that there is no intention of doing so, I cannot see any
necessity for amending the Bill in the manner which is proposed."

The Hon'ble Mr. Stokes said that he had only one observation
to make, and that was that he did not believe that the insertion
in the Bill of the words " other than an officer of revenue or
police" would be regarded as setting a stigma upon the members



339

of those services. They were not so morbidly sensitive. By the

121st section of the Code of Criminal Procedure police-officers were

expressly prohibited from taking confessions ; and he had never

heard that their feelings were hurt by this suitable prohibition.

In this country we all knew how very desirable it was to keep the

administration of the law free from any suspicion of executive

influence ; and he was strengthened in that opinion by the fact that

the insertion of words excluding the poUce was in accordance with

the opinion of our wise and experienced Native colleague—the

Hon'ble Sayyad Ahmad Khan.

The Hon'ble Mr. Rivers Thompson said:—" I am not going

to follow my hon'ble friend Mr. Colvin in his interesting review

of the principles of this Bill, because it appears to me that the

greater portion of those questions have been already disposed

of, and in my opinion been rightly disposed ©f. The principle

which I contend for as regards this amendment is that, in carrying

<Dut and giving effect to legislation of this kind, the greatest freedom

of action must be left to the local authorities, and that the Local

Government might quite well say that, if their hands are tied as to

the agents by whom the Bill is to be carried out, they had better

give up attempting to carry it out at all. In that view I am quite

prepared to support the Hon'ble Mr. Hope in this amendment. I

think myself that it would be improved as an amendment ifwe were

only to omit from the section th-e words ' revenue or' so as to make

the exclusion run * other than an officer of police,' because the

only evil contended against is that officers of police might abuse

their powers of arrest, and intimidate by an official pressure, which

would be injurious. I cannot conceive, however, in what way it

would be injurious if the Local Government were perfectly free to

employ revenue-officers in discharging the functions of a conciliator.

Their ordinary duties amongst the people would especially qualify

them for such an office."

The Hon'ble Sir John Strachey said :~^* My hon'ble friend

Sir Alexander Arbuthnot said to the Council just now, and I thmk

with great truth, tliat, although it was the duty of this Council to

carry out its own views in matters in which important principles

were involved, it was equally its duty not to interfere in mere

matters of detail, on which the Local Government had expressed a

strong opinion. Now, in spite of the remarks which have fallen

from my hon'ble friend Mr. Colvin, I can conceive no matter

which is more plainly a matter of detail than this. We are not now
considering whether the establishment of Courts of Conciliation is

a good or a bad thing. That they are to be established is admitted

by the Bill as it stands. We are simply asked whether the Local

Oovernment shall, or shall not, be at liberty to choose its own
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ao-ents for this work as it pleases. It seems to me impossible to

doubt that the Local Government must be the best judge of such

a purely local question as this ; it is infinitely more competent to

judge than we are.

** Id regard to the question of appointing police-officers to act

as conciliators^ I understood my hon'ble friend Mr. Hope to say

—

and I hope he will correct me if I am wrong— that it was really

unnecessary to talk about the appointment of police-oflBcers, because

it had never entered into any one's head to appoint police-officers

as conciliators. I quite agree with my hon'ble friend Mr. Stokes

in not attaching much importance to the consideration that, if we
mention police-officers, we shall be placing a stigma upon them.

But if we put in words forbidding the Local Government to appoint

a police-officer, we throw a stigma on the Local Government.
Although it is highly improbable that a police-officer will ever be

chosen as conciliator, still it is conceivable that under some circum-

stances it will be found desirable to appoint such an officer, and if

the Local Government should come to the conclusion that it is

proper to do so, I think it should be allowed to exercise its own
discretion in the matter.

" With regard to the exclusion of revenue-officers from thi&

duty, I should like to say a few words. If these districts of the

Deccan are similar in this respect to those parts of India with

which I am acquainted—and I have seen no reason to suppose
that they are different—then I say that, of all the men that could

possibly be chosen as conciliators in the class of cases with which
we have to deal, the revenue-officers would frequently be the best.

They know far more about the agricultural classes than any other

officers of the Government. Their duties bring them into intimate

relations with the people ; and the amicable settlement of disputes

and the prevention of litigation are, I may say, objects which,
without any fresh provisions of law, a good revenue-officer already

considers to fall within the sphere of his duties. 1 myself more
than twenty years ago advocated in the provinces of Northern
India the establishment of Courts of Conciliation ; and the opinions

which I held then I hold stilL I believe that Courts of Concilia-

tion might he established in the North-Western Provinces with
very great advantage. If, when advocating the establishment of

those Courts, I had been asked ' Who can you appoint as concilia-

tors?' or if I were asked that question now, I should reply we
shall be able constantly to find admirable conciliators in our

revenue-officers, who are, I may say, the natural protectors of the

people. I am the last person to doubt, or to deny, the immense
improvement which has taken place during the last twenty years
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in the Civil Courts of India. These Courts have been immensely
improved, both in the character and in the acquirements of the
Judges, and by the very great simplification of their procedure.
We cannot be too grateful to the eminent men by whom these
benefits have been conferred upon the country ; and I hope that
my hon'ble friend Mr. Stokes will not think me impertinent if I
add that there is no one to whom we owe a larger share of that
gratitude for making the procedure of our Courts simple and
rational than we owe to him. But, in spite of this improvement
which has taken place in the Civil Courts, it still remains as true
as ever that every measure by which we can keep the people out of

the Courts will be a great blessing to the country. It will be
highly interesting to watch the results of this first experiment in

India in establishing Courts of Conciliation, which have proved so
highly useful in some other countries. It would be a great pity

to interfere in any way with any of its chances of success ; and I

believe we should be so interfering if we were to put any check on
the power of the Local Government to choose its own instruments.

" I have only one other remark to make with reference to an
observation which fell from my hon'ble friend Mr. Colvin. He
said that he believed that the only country in which this system of

conciliation had been tried was France, but that in France no
oflQcials acted as conciliators. Now, I am sorry to tell him that he
has made a great mistake. The truth is that no one who is not an
official can act as a conciliator ; all the Juges de Paix in the country
are conciliators, and nobody else. So my hon'ble friend has given
an unfortunate illustration in support of his argument."

The Hon'ble Sir Edwin Johnson said :
—" I would merely

remark that if this amendment is allowed to stand in its present
form, I shall have to vote against it; for the objections which
have been assigned to the appointment of a police-officer as a con-
ciliator will still remain. 1 quite agree in the remarks of my
hon'ble friends Sir John Strachey and Mr. Thompson as to the
advantage of having revenue-officers in the position of conciliators ;

but I regard it as highly inexpedient to allow police-officers to
hold that position, or even to be considered eligible to hold it. I

have no doubt that a large number of police-officers would be found
perfectly capable of discharging the duties of such an appointment
in a very creditable manner ; but, irrespective of other considera-

tions, I think that, in justice to the whole body of the police, they
should be exempted from the possibility of being placed in a position

in which they would be liable to misrepresentation. If my hon'ble
friend Mr. Thompson's proposal is agreed to, 1 shall be willing to
vote for the amendment ; but if not, 1 must go against it."
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The Hon'ble Sir Alexander Arbuthnot said :
—" I cannot say

that I attach very great importance to the particular words to

which this amendment relates. Those words would not have been

inserted in the Bill as revised by the Select Committee, had it not

been that our attention was pointedly drawn to the matter by our

very able, intelligent and experienced Native colleague—Sayyad

Ahmad. It was his remarks that led the majority of the Select

Committee to consider it desirable that officers of revenue and

police should be expressly excluded from the office of conciliator

under this Bill. I must say that, while I do not agree with my
hon'ble friend Mr. Colvin in some of the observations which fell

from him with reference to that part of the Bill that relates to the

subject of conciliation, which appears to me to be the essence of the

reform contemplated in the Bill, and from which, though I am not

prepared to say that I am extremely sanguine I still hope that some

benefits may be obtained, and think that the experiment is one

which is amply deserving of a trial, still I agree with my hon'ble

colleague in all that he has said as to the expediency of excluding

officers possessing the great official authority and the great influence

in the eyes of our Native fellow-subjects which is possessed not

only by our officers of police but by our officers of revenue. As a

matter of fact, I have been accustomed to regard all officers of the

Revenue Department in the Presidency in which the greater part

of my service has been passed as far the most influential and the

most powerful officers we have. They have often infinitely more

power than the officers of police. The remark that fell from our

Native colleague Sayyad Ahmad about leaving no opening for the

appointment of officers of police are, on grounds of principle, unan-

swerable. I think that, as a matter of fact, the objections to per-

mitting officers of revenue to engage in this duty are very great

;

but I for my part shall be quite prepared to agree to the com-

promise which has been suggested by Sir Edwin Johnson, and

which, I think, meets the views of some of my other colleagues, to

limit the exclusion to the police."

The Hon'ble Mr. Colvin said :
—" My Lord, I should be glad

to say a few words by way of explanation, if I may be permitted to

do so. My hon'ble friend Sir John Strachey has corrected a state-

ment of mine regarding the office of conciliators in France. I have

to thank him for that correction if my remarks were generally

understood to apply to judicial as well as executive officers. I

know of no objection to the appointment of judicial officers as

conciliators. What I intended to say was that no officer invested

with executive authority was ever appointed to be a conciliator in

France ; and the fact is so. Such an appointment could not, I

believe, be made.
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** I may take this opportunity of correcting an error which my
hon'ble friend himself has made in speaking of conciliation as a

novel experiment in India. It appears that Courts of Conciliation

have existed under the law in Madras since 1816."

The Hon'ble Mr. Hope said :
—" I need not trouble the Council

for more than two or three minutes on this matter. I said that no
person, so far as I was aware, dreamt of making police-officers

conciliators, and therefore while, on the one hand, the Council

would be fully justified in omitting the words proposed, on the

other I do not see any great objection to leaving them in.

" There is an inaccuracy which seems to me worthy of notice

in the remarks of the Hon'ble the Law Member. There is no
analogy whatever in the parallel drawn by him between the case of

excluding police from taking confessions and the one before us.

Originally they used to take confessions ; but when in the year
1860 the whole of the police in India were reconstituted—a work
with which in my own Presidency I had officially much to do—one
of the great things we had to do was to draw distinctly the line

between police functions and magisterial functions. At that time
Magistrates used to be policemen ; but in the course of that re-

organization that ensued these two functions were divided. The
police were confined to what was strictly their own line of business ;

the recording of confessions went to the Magistrate. There was, of

course, no stigma in this ; but a deliberate exclusion like the present

was different. However, I am perfectly willing, if the Hon'ble Sir

Edwin Johnson and the Council think my amendment should be
limited to the exclusion of the words ' revenue or '

; and with your
Lordship's permission I will alter it to this effect :

—

" ' That in section 38 the words " revenue or " be omitted.' "

The motion, as thus amended, was then put and agreed to.

The Hon'ble Mr. Hope nexb moved that the following clause

be added to section 7 (namely) :

—

" In every suit the Court shall examine the defendant as a witness, un-

Court to examine defendant as less, for reasons to be recorded by it in writing,
witness. it deems it unnecessary so to do.

He said :
—" My Lord, the Bill proposed by the Bombay Gov-

ernment provided against the hearing of suits in the absence of

the defendant—a practice which has reached enormous proportions

in the Bombay Presidency, and which is proved by the fullest

evidence to be often productive of gross injustice. In my intro-

ductory speech I said that the proportions in the four districts
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ranged from 60 to 74 per cent, in 1876, and from 57 to 66 per

cent, in 1878. But this was for all suits. In money suits only

Mr. Auckland Colvin shows (Minute, p. 30) that it is from 93 to

97 per cent. The Bombay section was substantially reproduced as

section 9 of the Bill introduced ; but the Select Committee have

cut it out altogether. From paragraph 4 of the Report it would
seem that they are impressed by the obvious hardship of forcibly

dragging a man away from his home and his cultivation, perhaps

at a season when every day is of importance to him, merely with

a view to * compelling him to appear in a suit to which he has no
defence.' To this it may be answered in limine that, as every man
is 710W by the law of the land liable to be so dragged, under arrest

if necessary, in order to give evidence in the affairs of other people

with which he has no concern whatever, there can be no special

hardship in obliging him to come up about a matter of primary
importance to himself ; and as to actual arrest, on the hardships

and indignity of which some sentiment has been expended, this

penalty is no more likely to be incurred by defendants than by
witnesses, of whom arrests are almost unknown. The knowledge
that a summons must be obeyed readily ensures attendance. On
the other hand, however, the necessity for a defendant's presence

is, if possible, greatly enhanced by the present Bill. I do not see

how it will be possible for a Judge to comply with the require-

ments of section 12, to receive the defendant's admission, and weigh
it so as to decide whether it is true and made with a full knowledge
of his legal rights; to go into the history and merits of the case,

to ascertain what defence a man may have, even though he is not

aware of it, and to follow up the items of the account, unless the

defendant be before him."

The Hon'ble Sir Alexander Arbuthnot here said that he, and
be believed those who had hitherto agreed with him, would not
oppose this amendment.

The Hon'ble Mr. Hope said that in that case he had no fur-

ther remarks to make.

The motion was then put and agreed to.

The Hon'ble Mr. Hope then moved that the Bill as amended,
be passed.

He said :
— " My Lord, in making this motion I wish, on the

one ha,nd, to give certain explanations and comments on what it.

contains, which I hope may be useful to those entrusted with its

execution and to the public, as also, on the other, to make remarks
on a few important matters not included in it. I shall do so, as
far as may be, in an uncontroversial spirit, and the views I express
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may be taken simply as my own, and not necessitating any rejoin-

der from Hon'ble Members wlio may in any instance happen to

dissent from tliem.

" With respect to section 2, doubts have been expressed by
the Poona Sabhd, in an able and comprehensive paper whicli has on
some points been most useful, whether tlie definition of ' agricultu-

rist' covers the important class of agricultnral labourers ; bnt it is

held b}^ the Hon'ble Law Member that it does so, as of course it is

intended to do,

*' To section 9 it has been object'ed that only a defective record,

and in some cases no record, is provided for ; that Judges will

consequently take down just what they choose, and that superior

Courts will have nothing to go upon. This is not strictly accu-

rate, shice even in cases not exceeding Es. 10 in amount or value
a record of the substance of the evidence is obligatory. And it

should be remembered that what is here pix)vided merely follows

what is the existing law, either in non-appealable civil cases or in

summary crimi«ial trials by a Magistrate or Bench of l^fagistrates^

and in certain tHals before a Presidency Magistrate. A mode of

record which is found not inappropriate for cases where two years'

imprisonment and Rs. 1,000 fine maybe inflicted is surely sufficient

for the civil suits to which our Bill relates. While thus touching
on procedure, I would take the opportunity of repeatin.g and ex-
plaining what fell from me when introducing the Bill. I then said
that, in view of the fa^ct that 85 per cent, of all suits in British

India are for sums under Rs. 100, and 44 per cent, for sums under
Rs. 20, ' I cannot but feel, and I thiwk the ])eople feel too, that
our Civil Procedure Code, with its six hundred and fifty sections,

and all that they involve, is in minor cashes a burden almost too
heavy to be borne. I trust that the day may come when not only
Deccan ryots but all India will obtain some relief in this respect.'

I do not dispute that our Civil Procedure Code, whenever its six

hundred and fifty sections, just amended as they have been in some
one hundred and seventy instances, and still requiring amendment
as they do in perhaps as many instances more, shall have been recast
with patient judgment into one work, fit to take a permanent place
beside such Codes as the Indian Penal Code and Code Napoleon,
may then be a suitable machine by which to regulate litigation in

which great interests are at stake. But for minor cases, of which
alone I spoke, it is, and ever must be, an intolerable burden.
However refreshing to the legal intellect may be the creation and
solution of subtle distinctions and dilemmas, and however noble it

may seem to argue and judge with the same care whether five

rupees or five lakhs of rupees are involved, the world that has to
toil and live can neither wait nor pay for such entertainment. That

B SC.2—41-
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world in England lias long since settled the question by esta])lisliing

County Courts, which give such satisfaction that their sphere has
received, and seems likely still to receive considerable extension. 1

will repeat my regret that a material simplification of procedure
with a view to saving delay and expense has not been found feasible

in the present Bill : the rejected sections of the original draft were
perhaps not sufficiently thorough to raise the issue with advantage.
But, though we seem to have in India an unlucky knack of intro-

ducing as improvements what is being abandoned in England as
intolerable, I do not despair of the reform I desire being in the end
successfully achieved.

" Regarding sections 12 to 15 of the Bill, I also then do7ibted

whether they expressed intelligibly or would secure effectively the
action needed for ' going behind the bond.' The objections of the

Bombay Government were more fully and emphatically pronounced.
In consequence of these I am glad to say that a very great improve-
ment has been effected. But I much regret the absence of an
authorization of the Court to award, with or without the aid of a
jury or assessors-, an equitable sum to the plaintiff instead of non-
suiting him in cases where the Court is satisfied that some money
has been lent, but,, through the want of books or other evidence,

the actual nature and extent of the transactions are doubtful, and
the precise sum due cannot be proved. This power has been shown
by experience under the Talukdars and Thdkurs Acts to be most
useful in saving the creditor from unreasonable loss, and would
have tended to give confidence to the money-lending class. Still,

although in this and in some other points the views of the Bombay
Government regarding these sections may not have been fully met,
I have every hope that the latter will now be found workable and
beneficial, especially if the following wise caution of Mr. Justice

Maxwell Melvill be kept in view by our Judges :

—

" ' I can only express a hope that, in making the experiment, the

Government will select men of moderate views, who will not give too loose a

rein to the natural feeling's of sympathy with the agriculturist and antipathy
to the money-louder. These men will, in future, have to determine what'
rate of interest is reasonable in transactions between the money-lender and
the agriculturist; and they will fail to do justice if they forget that the

money-lender has many bad debts, that as high interest means bad security,

so bad security means high interest, and that the money-lender's security is

now more than ever weak, seeing that he cannot touch his debtor's person,

Jior his houso, nor his clothing, nor his cattle, nor (unless the debt be
Bpecially secured) his land,'

I may add, incidentally, that it should be observed that chapter TIT

applies to all suits and proceedings to which agriculturists are

parties, irrespective of their amount or value.
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** To pass on to the question of agriculturists' accounts, it does

not seem to have been fully perceived in some quarters that, while

sections 65 and 66 ensure to the debtor a statement of his account

from the creditor's point of view, section 16 is designed to enable

him to get his real liability determined under the provisions for

going behind the bond. Section 19 now expresses correctly what
was proposed in the Bombay draft Bill : the objections taken to it

as it stood when introduced arose merely from accidental oversights

in the drafting.

" Considerable criticism has been directed against section 22,

which exempts land from attachment and sale in execution of

decrees, unless it has been specifically pledged. In my introductory

speech I sketched the position of the land-sale question, and ex-

plained the reason for the absence from the Bill of any attempt at

a final comprehensive settlement of it, and for considering the

restriction of sale to specifically-pledged land to be equitable. In

the decision of the question I had taken no part, as this restriction

had been proposed by the Bombay Government, and accepted by
the Government of India and the Secretary of State, before my
connection with the Bill commenced. 1 ventured, however, to

express my views as follows :

—

(C < I must confess to some misgivings as to how the exemption may
woi'k in practice. The money-lender may everywhere make the execution of

a bond, laying on the land all his existing unsecured advances, an indispen-

sable condition of further accommodation. At the same time, the exemption

rests as to the past upon a perfectly intelligible and reasonable basis, while

as to the future the proposed village registration will at least ensui*e that

every ryot when he pledges his land shall understand what he is doing, and
insolvency will open to him a loophole of escape when unreasonably p-essed

by an exortionate creditor, if he prefers that alternative.'

" Mj doubts have now been more than echoed by Mr. Justice

Maxwell Melvill and Mr. Justice West, the former of whom pre-

dicts that loans, excepting on mortgage, will soon be unknown

;

while the latter, concurring in this, adds that the mortgngee will,

by the operation of the Bill, be driven on to become a purchaser,

and the ryot will have no alternative but to acquiesce in sale.

Here I would only observe that the most demonstrably correct

economic calculations are liable to be defeated by moral and

sentimental causes, and that it by no means follows that mankind
will do what logically they ought to do. It may bo that the

affection which the ryot bears to his land will lead him to defeat

his creditor by insolvency; that the competition amongst money-
londcTS, which the Deccan Biots Commission report, will check

the exaction of landed security ; and, best of all, that the difficulties

of boi'rowing will tend to keep the ryot's transactions v>'iLhin liis
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means. The issue can only be known upon experiment. But it

seems clear that the course which has been adopted was the best

under the circumstances. No solution of the land-sale question

generally admitted to 1x5 satisfactoiy is forthcoming-. Mr. Justice

Melvill candidly admi'ts that h& has not got one to produce ; the

reservation to the ryot by ' a kind and impartial* authonty ' of the

'minimum of land' requisite for 'a decent subsistence,' which
Mr. Justice West advocates, has been severely criticized, directly

and indirectly, by very competent authorities. To have postponed
relief to the Deccan till this question was settled for all India,

would have been little less than criminal ; to have made no attempt

to check the rapid alienation of ryots' lands, by a method
equitable in itself and offering- the chance of even a limited success,

would have been neglectful. At the same time, it is also clear that

the land-sale question cannot be put off much longer ; and 1 ear-

nestly hope that what has been writteUy said and done upon this

Bill may accelerate its sokition,,

" I must now notice the important subject of management by
the Collector provided by clause 2 of section 22 and by section 29,

In my introductory speech I said that

—

' compared with what we mean to compel a man io i)ay, tlio, question of what
w'B shall hold him to owe sinks into insignificance'; and, again, that ' we
cannot justly and reasonably legislate for the summary relief of the dehtor

from unjust and extortionate claims, unless we also give to the creditor

full and effective aid in obtaining all that is fairly due to liini and reasonably

recoverable. A creditor's difficulties when he has got his decree should be
reduced to a minimum. If we make the decree a just one,, it should be effec-

tively enforceable. Without ample provision on this jjrinciple the destruc-

tion of the ryot's credit or his bondage to secret and extortionate agree-

ments must ensue, and all our well-intentioned interference will do harm
instead of good. Witii such provision the measure will not injure the ryots'

credit, but iiuprove it.'

"In short, I look upon this provisioTi as the keystone or test-

point of the Bill. If it works well, the ryot's credit will be
secured oil a satisfactory basis ; if otherwise, his borrowing, even

for reasonable purposes, within the limits of his true means will

become most difficult, while the alternatives of absolute non-

transferability of land, or eviction and a poor-law, will stare us in

the face. I note, on the one hand, that the Poona Sabha, Mr.

Moore and Mr. Naylor doubt the Collector's power to manage vast

numbers of small holdings, while the Commissioner and the other

two Collectors consulted express no misgivings on the subject.

I myself consider that there need be no fear of failure, provided

it be from the first recoj^nized that the dutv is important and

dilficult, not to be performed by mere perfunctory orders, passed

<)n from the Court to the kulkarni through an intervening chain of
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little-lieeding £unction«iries. Success will, I anticipate, lie most
frequently in a pretty close adherence to the system in Native
States, and to the provisions for security and recovery still extant
in our law, though of late years little resorted to. If the ryot

be retained as cultivator wherever possible,—if a reasouable
rack-rent be imposed, personal security exacted, precautions taken
against making away with the crop, aid given when wanted in

securing a fair price, and payment required at the time means are

forthcoming, I see no reason why satisfactory results should not
be attained. But careful supervision by Assistant or Deputy Col-

lectors and Mamlatdars will be indispensable ; and possibly the

appointment of a special officer for a few months to start the

system in the four districts might be advantageous. These,
however, are details which will, I doubt not, receive full attention

from the Local Grovernment.

The section which enabled the Court to make over moveable
property to the creditor at a valuation has been struck out by the
majority of the Select Committee. The fact that attached articles

of property are constantly sold by auction for a mere song, and
often collusively so bought by the creditor, is established beyond
dispute. On the section the Poona Sabhd. remark :

—

" ' We regard the provision as salutary. Forced sales of property under
all circumstances prove vei'y ruinous to the debtor classes. We would only
recommend that the assessors who are to appraise the property should not
be appointed by the Court/ &c.

Messrs. Stewart and Moore approve of it; Mr. Naylor ably defends
it ; Mr. West apparently objects merely to its present form ; and,
finally, the Bombay Government, after considering the remarks
made in Council, are clear for its retention. Under these circum-
stances, I am wholly unable to comprehend why, instead of beino-

amended, as it easily might have been, it should have been expuno--

ed. On a matter of this kind, and considering the strong favour-
able evidence, I think more deference should have been paid to the
views of the Local Government ; and in this case, as in that of
summary equitable awards to wliich I have already alluded, I would
have moved the insertion of an amended section, but that I had,
unfortunately, to trouble the Council with so many other amend-
ments of even greater importance.

" I am glad to say that section 35, limiting the powers of
Subordinate Judges in the punishment. of fraudulent debtors, to
which I was opposed, has been expunged. The provision in section
33 for an appeal against their sentences is a step towards the
separation of punislimcnt for fraud from insolvency, which I
advocated. But the punishment of concealment and fraud in the
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creditor, for which the Bombay draft provided, is still omitted, and

must now await the further improvement of the law of Insolvency

throughout India, which cannot be long deferred.

" A consideration of the chapter on Insolvency, together

with the sections about going behind the bond, suggests the inter-

esting question as to whether their combined effect may not be

to destroy credit, put a stop to money-lending, render the revenue

irrecoverable, and bring the country to a deadlock. On this point

Mr. Justice Maxwell Melvill, w^ho, I hope I may say without offence

has treated the problem forced upon us with equal moderation and

statesmanship, makes the following remarks :

—

" ' I presume that the Government is satisfied that the effect of the

measure will not be to destroy the ryot's credit altogether, or to induce the

money-lenders to close their shops. If this should not be the result, but if

on the contrary, it should turn out that after the agriculturists have been

relieved of their existing debts on the easiest possible terms the money-
lender will go on lending, not on his own terms but on such terms as may,

in the uncertain future, be deemed reasonable by the Judge for the time

being, it would indeed be a consummation devoutly to be wished. Regard
being had (to use the phraseology of the Evidence Act) to the common
course of natural events, human conduct and public and private business,

I should be inclined to fear that such happy results as I have last contem-

plated are not likely to ensue ; but it must be admitted that Natives often

disappoint our most reasonable expectations, and that the consequences of

such a measure as that which ia proposed can only be determined by
experiment.'

" What Mr. Melvill himself anticipates is tolerably evident

;

though he qualifies any conclusion very much in the way I myself

have done w^hen speaking of the possible effects of the restriction

on the sale of unpledged land. But, perhaps, I ought to offer

some explanation of the grounds on which, subject always to the

same qualification, the Government may be held to be justified in

anticipating that the dire results just alluded to may not come to

pass, and, consequently, in persevering in the measure before us.

It is a truism that a thing is worth what it will fetch, and j?er

contra that in the long run, temporary disturbing causes apart,

a thing will always fetch what it is intrinsically worth. Now the

Bill does nothing to diminish the intrinsic value of land, but rather

the reverse. The value of land depends, at bottom, on the net

produce, or surplus after three deductions, for the cost of culti-

vation, the subsistence of the peasant and his family, and the

Government demand.* Land is worth as many years' purchase

* I of course ignore such extraneous value as the land may now possess

tlirougli the means a hold on it now gives the creditor of commanding the labour of

the debtor and his family and other illicit advantages.

—

(Deccan Ewfs Connnission

Report, fcujG GO.)
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of tliis net produce as correspond with the current rate of interest.

And this rate of interest ultimately depends upon the facility of
recovery. Now our Bill does not alter the Government demand
or, consequently, the net produce, but it increases the facility of
recovery. It must, therefore, increase the ryt's sound credit,

instead of diminishing it. I will make my meaning clear by illus-

tration. Suppose a ryot's holding yielding gross produce worth
Rs. 100, of which Rs. 50 go for the three deductions I have just
named, leaving R,s. 50 as net produce or margin on which the
ryot's may borrow. In view of the provision in the Bill for
seven years' management of unpledged lands, the money
lender would be justified in lending on a money bond Rs. 180
if the rate be 20 per cent., Rs. 228 if it be 12 per cent., and
Rs. 252 if it be only 9 per cent. Which of these rates he will

adopt, or whether he must exact a higher rate still, obviously de-
pends on his chances of getting paid. But these chances are
greatly improved by the Bill ; for the ryot will strive to pay punc-
tually rather than come under the management of the Collector,
and the Collector's management (if efficient, as it must be made)
will make loss more improbable still. Notwithstanding all fair

allowance for risks, lower rates will thus prove as remunerative as
the present high ones. For a loan on mortgage, the principle of
calculation and the advantage are the same as for a loan on per-
sonal bond ; but in the end there is this difference, that in the
latter case, if the sowkar lends beyond the limits, he will lose his

money, while in the former, if the ryot borrows beyond them, he
will lose his land.

" All this, it may be said, is very well in theory, but in practice
the conditions of advances depend far more upon ' the degree of
simplicity in the borrower and of rapacity in the lender than on
auy thing else' ; and to this existing uncertainty you have added
the fresh one as to what rate of interest each individual Judge will

think reasonable. I reply that the former uncertainty will be
diminished by the Bill ; and that the second will prove more ima-
ginary than real. There will be far less temptation to extortionate
bargains and frauds, and far more risk in them, now that the whole
history and merits of the case are to be laid bare in Court. And
the provisions for management and recovery by the Collector,
standing bcliind all agreements, will reduce the factor of uncer-
tainty in credit which arises from individual character, and will
assist the Courts in gradually establishing rates of interest varying
within but a moderate range. Their decrees will thus in time
afford the advantage, without the well-known evils, of usury laws,
of which Mr. Justice West has well observed in his pamphlet on
• The Land and the Law,' that ' they set up a standard, and gave
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fixity to men's vague ideas of what miglit reasonably be asked

for the use of money in those numerous cases in which the loan

partook but slightly of the character of a true mercantile trans-

action.'

" While thus contending that the Government are justified iu

believing that the ultimate effects of the Bill will prove beneficial,

I do nof conceal from myself for a moment that a trying time of

transition must intervene before all parties have understood and

settled down to their new relations. It is to be fully expected

that difficulties between debtor and creditor will arise in many in-

dividual cases, and even in villages or talukas generally, and that

their effects may appear in the recovery of the land-revenue. But

if judicial and revenue officers alike strive to remove misconcep-

tions and fears ; if the former are even-handed and temperate in

their judgments, and the latter efficient in their management of

attached land ; and if, I venture to add, the revenue demand can

be so timed and adjusted as not to drive the ryot to the sowkar,

even temporarily, in order to meet it—then I believe that all

trouble will be soon and safely tided over. That the sowkdr will

permanently cease to lend, there need be no fear whatever. The

ryot is just as likely to cease to cultivate. The ryot is as

necessary to the sowkar, who can only employ his capital in agri-

cultural dealings and banking, as the sowkar is to him. The pair

will not sit down and starve together, with a bag of money between

them !

" Another large question, which I cannot pass over without

remark, is that of the novel provisions for village-munsifs and

conciliators. It has two branches—the one relating to their 'per-

sonnel, and the other to their functions. I will first speak of the

IKrsonnel available for each office. As to village-munsifs, it will

have been gathered from what I said in my introductory speech

that T did not expect that more than a patel here and there would

be found qualified to be a village-munsif . If the suggestion which

I put forward in 1863, in 1867, and again in 1871, that after a

reasonably distant future date no person should be appointed patel

who had not received a suital)le education, had been adopted, the

class would now have stood higher in education and intelligence

than they do. But a knowledge of reading and writing is not, after

all, indispensable to successful disposal of petty suits,
_

though

absence of interest is so ; and this is just what will be in patels

so rare. Now, however, that the restriction of village-munsif-

ships to patels has been removed and the proposal in the

Bombay draft assented to, any person of local influence will

be eligible, and the field of selection will be advantageously

enlarged. Virtually, it will become nearly the same as that from
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which conciliators are to be drawn. As to whether competent

persons can be found for the two offices, especially the latter,

I observe some striking differences of opinion. On the one

hand, the Poona S^rvajanak Sabha, Mr. Byramji Jijibhai in

his clear and representative memorial, and a portion of the

Native Press appear to have no misgivings. On the other hand,

the Collectors of ShoUpur and Satdra seem to be pretty much of

the opinion of the Commissioner (Mr. E. P. Robertson) that ' too

much power will be thrown into the hands of a class quite incapable

of exercising impartiality, or of resisting local or personal influence

and acting independently and uprightly.' One of the principal

Native newspapers, too, the Bnydn Prakdsh, which has produced

several very able articles on the Bill, thinks that, though the

experiment may well be tried, the difficulties in the way of obtain-

ing proper conciliators are insuperable. Finally, Mr. Justice West
appears almost to question whether half a dozen men of integrity

and intelligence can be found for conciliators in the whole Deccan
tract. Such an opinion, even if not meant to be taken literally,

cannot but arrest our serious attention, coming, as it does, from
one who is not only a Judge of the High Court, but Vice-Chancellor

of the Bombay University. I do not ignore the probability that

men qualified in all respects will not be easily met vrith ; but I

must confess scepticism as to a population of even three millions

and a half (which the four districts comprise) being in a condition

verging on that of Sodom and Gomorrah. If it be sO: notwith-

standing all our education, civilization and vaunted progress, then

the inference seems difficult to resist, that our measures for the

advancement of Natives to higher positions in the public service

are premature. If the population, as a whole, are thus tainted,

can our Subordinate Judges, our Deputy Collectors and our Mam-
latddrs be utterly different from their caste-fellows and kinsfolk ?

Without pursuing this interesting dilemma I will only say that,

having spent a large share of my time in the Mofussil, and having

always mixed freely and confidentially with the people of all classes,

I should have no difficulty in finding a sufficiency of competent

men in the districts with which I am best acquainted. It is now
for those who think similarly to bestir themselves, lest the Native

community lose the honourable and beneficent sphere which the

Legislature lays open for them, and to make good their opinions

by presenting suitable persons to the notice of the authorities.

And it is for the latter to strive without prejudice to give the

experiment a fair trial, remembering that a knowledge of law is

unnecessary, and even reading and writing are not indispensable

to a successful discharge of the functions in question, in which the

layman of age, influence, shrewdness and good temper may easily

surpass the highly-trained Judge. After all, if a competent con-

B 862—45
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ciliator cannot be found for any particular local area, no one will

be appointed, and the requirement of conciliation before suit will

not apply there.

'^Turning fvoin personnel to functions, I observe considerable

confusion and misapprehension of those of conciliators. A concili-

ator is neither an arbitrator nor a judge, either in our Bill or in

France, whence the institution is derived. He is simply a disin-

terested third party, who is charged to endeavour to bring disputants

to an amicable settlement. It so happens that in France the

conciliators are Juges de Paix, and so have a jurisdiction to try

the more petty of the cases (within, say, Rs. 50) in which it is their

duty to conciiiate. But they conciliate in all the superior cases

which they have no power to try. The functions of conciliating

and trying are distinct, and have no necessary connexion with each
other. Appoint our village-munsifs or Subordinate Judges to be
conciliators (there is nothing in the Bill to prevent this), and they
will be the exact counterparts of the Juges de Faix, except in one
particular, to which I will presently allude. Some authorities,

including Mr. Justice Green of the Bombay High Court, think

that they ought to be so appointed. But others, and especially

the Local Government, consider that judicial functions might
impart to their recommendations a weight amounting to undue
pressure, which parties, and especially the ignorant ryot, might
be unable to resist. The one particular of difference from Jiipes

de Paix to which I referred is the absence of power to compel
attendance. Considering the doubt whether competent conciliators

can even be found at all, the Bill follows the opinion of the Bombay
Government, thus expressed in Sir Richard Templets Minute of

April 14th, 1879 :—

"
' Though he- (the ConciKator) would Bot have the- power of deciding,

or enforciug his decisioD if he formed one, still he would, by compelling
attendance, be able, if so disposed^ to put great pressure on the ryot to

admit or to compromise the claim. Such power of applying pressure by an
educated man of position upon an uneducated and humble man on a claim

preferred by a man generally &f some education and wealth is a power that

ought not to be conferred upon Honorary Conciliation Judges in the present
state of society in the- Deccan.'

" I myself doubt whether the waot of this power will affect

the status of conciliators, as some apprehend. If they can settle

disputes equitably, the people, debtors as well as creditors, will

readily resort to them. But here, as in the case of giving powers
of conciliation to Judges, the Bill presents no obstacle to a change
hereafter. The Local Government can, under section 37, give
power to compel attendance whenever they think fit.
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** In connection with chapter VII, some exception has been
taken to the cost of the extra Subordinate Judges' Courts to be
constituted, and of the supervising officers. The object of bringing
the Courts nearer to the homes of the people might, it is said, be
as well, or even better, attained by making the Courts move about.
The existing Judges, it is added, have not got too much to do as it

is ; and the new summary procedure, with the temptation to refer
difficult points to arbitration, will lead to their having still less.

That the Courts should move about to some extent, would cer-

tainly be advantageous ; and I hope that the hitherto dormant
powers of section 23 of Act XIV of 1869 will now be exercised to

enable them to do so. But this can never be more than a limited

benefit. There are rarely above two or three villages in a t^luka
containing suitable accommodation for a Subordinate Judge and
his clerks, to say nothing of parties and their witnesses ; and even
these are often not conveniently accessible in the rains. The
presence of a considerable body of strangers, too, is always a source
of annoyance and expense to the villagers, even if the calls on them
do not exceed those of hospitality. Time would likewise be lost

in travelling and settling down at each place ; pleaders in non-
agriculturists' cases would be inconvenienced, and minor practical

difficulties would crop up. It is questionable whether, between
waiting till the next visit to the locality to begin and adjourning
till the next visit to complete, any saving in time would result

;

while, finally, the ryot would in very many cases be living no
nearer to the selected village than to the Court's head-quarters.

As to the other statement, it remains to be seen whether the duty
of going more fully into cases will not neutralize any saving in

time obtained in other ways. But however this may be, I can see

no good reason why the judicial unit of administration should be
larger than the executive unit. Every taluka ought, in my opinion,

to have its Subordinate Judge as well as its Mamlatdar. If the

civil work proved insufficient to occupy the Subordinate Judge's
full time, he should be invested with criminal powers. The Mam-
latdar and his first karkiin, being proportionately relieved, could

then better overtake the multifarious and increasing duties heaped
on them, besides taking back, at a great saving of expense, the

registration work, of which they were a few years ago relieved.

" As to chapter VIII on Village-Registrars, I have only to say

that I doubt whether kulkarnis, as a class, deserve the abuse which
is bestowed upon them by some revenue-officers, and even by one
Native newspaper. They perform faithfully a large amount of

public business, and their hereditary service emoluments are a

security for their conduct. But as to this, and also the objection

that they are not sufficiently numerous to save the ryot all trouble
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in resorting to tliem, I would point out that many other pei*sons

(among wliom I may specify village schoolmasters) are eligible,

and that clause (b) of section 55 will in many cases enable ryots

to register their deeds at the places where their sowkars reside,

instead of at their own villages, if they prefer do to so. About
chapter IX. I have only to point out that the giving of receipts

has been made obligatory ; and of chapter X to say that the provi-

sions regarding appearance by a relative, servant or dependent are

copied from the Madras Village-Munsifs Regulation IV of 181G.

" I will now notice three subjects, the entire omission of

which from the Bill has been the cause of much adverse comment.
The first is that of a modification of the rigidity of our land-

revenue system. The Anglo-Indian Press, and seven out of the

eleven vernacular newspapers of the Bombay Presidency which
have noticed the Bill, have commented more or less emphatically

on the absence of provisions in this direction. On the merits of

the question in the abstract it is unnecessary for me to add anything
to the few remarks which I had to make, for the completion of my
argument, in my introductory speech. But as to its omission from
the Bill, I may say that it is held that for whatever action (if any)
which may be necessary no legislation is required, but that if the

fact were otherwise, the Bombay and not the Governor General's

Council is the place where it should be undertaken. Legislation is

unnecessary, because the question is an executive one. The power
of fixing the rates of assessment, original or revised, is given to

the Bombay Executive Government by sections 100 to 107 of the

new Bombay Revenue Code, as it was by the previous law ; the

power of fixing instalments is so given by section 146 ; the granting
of remissions is equally an executive matter. The regular mode,
therefore, of securing all that the advocates of a change of system
desire is by executive order, or by rules made by the Local Govern-
ment under section 214 of the Code. Supposing, however, that it

were thought proper to tie down the Executive Government in

these matters more than it is now^ tied, then the proper course

would be to amend the Bombay Revenue Code ; and that is the

function of the Bombay Legislative Council, which passed it, not
of the Governor General's Council. Our present Bill, I need
scarcely say, would not be before this Council at all but that it

modifies the Civil Procedure Code, which the local legislatures are

precluded by Act of Parliament from touching.

'* Another omission which has been censured is that of any
reduction of stamp or court-fees, process-fees, batta, &c. Here, again,

legislation would have been superfluous. In Act VII of 1870 the
Governor General in Council is empowered by section 35 to reduce
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or remit any of tlie court-fees mentioned in the scbeciules ; and
the High Court, with the sanction of the Local Government, may
under chapter IV fix process-fees as it thinks proper. Act I of

1879, section 8, contains a similar power to reduce the stamps to

which it applies, among which arbitration awards are included. I

am not authorized to announce any decision on this subject ; but it

will be seen from paragraph 16 of the letter of the Bombay Govern-
ment, No. 2056 of April 15th, 1879, which was published in the

Bombay Government Gazette of the 30th of July last, that some
reductions are looked upon generally with favour. I may add
that the regular inspection of Courts under section 9 of Act XIV
of 1869, which is now, as Mr. Naylor remarks, so little practised,

is needed, inter alia, to check abuses connected with these charges.

In 1876 the Judge of Khdndesh brought to light a custom of

enhancing the amount payable for stamps by requiring, in certain

cases, an application on stamped paper before a witness was exa-

mined. He also found that in process-serving ' in one Court alone

as much as 96 days' pay w^as obtained for 21^ days' work, and 102
days' pay for 26 days' work, of the serving establishment.'

" The last omission I have to explain is that of any legalization

of panchayats or Arbitration Courts—a subject which I mentioned
in my introductory speech as still under consideration. A proposal

for the definite incorporation of such Courts into our judicial system
has been put forward by the Judge of Ahmednagar, Mr. Wedder-
burn, with the concurrence of a body of Native gentlemen, including

some judicial officers, whose position and attainments entitle their

views to the fullest consideration. I must say frankly that I look

upon as wholly visionary the idea that it is possible now-a-days

to find in every village, or even in every small circle of villages, a

body of men sufficient in number to allow selection from them by
litigants for the formation of a panchayat, and at the same time

qualified to be arbitrators by influence, intelligence and absence

of interest. And even were this otherwise, I should expect that

the strict regulations, involving checks and delays, which the pro-

posal just referred to comprises, would practically destroy the

freedom, simplicity and promptitude supposed to be the chief

recommendations of the panchayat system. That the provisions

for arbitration in Bombay Regulation VII of 1827, which succeeded

the even more efficient ones of Regulation VII of 1802, had fallen

entirely into disuse before their repeal in 1861, and that the present

new ' Arbitration Courts' are kept at work chiefly by the exertions

of a very small number of disinterested and impartial individuals,

are facts not very encouraging to a new departure. At the samo
time, as there undoubtedly is a popular sentiment, originated pro-

bably by aversion to our Courts as now conducted, running in
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favour of voluntary settlements, I personally can see no harm in

aiding them by legislation of a purely permissive kind. We might
safely revert to pretty much the position of Regulation VII of 1827.

Persons whom the Government deemed of good character and
competent, as also the members for the time being of any well-

conducted local Arbitration Court, might be officially recognized as

arbitrators. Such recognition should have the effect (1) that they
should be entitled to the aid in their proceedings of issue of process

by the Subordinate Judge of the division ; and (2) that any
reference for arbitration to them might provide that in the event

of any party thereto giving notice, within fifteen days of the date

of the award, to the Subordinate Judge of the division that he was
dissatisfied with the same, the matter in dispute should be referred

back to the same Court or arbitrator, sitting with such Judge as

president. This would supply the recognition and control for

arbitration which its advocates seem to desire, without putting any
pressure on parties to resort to it. But even thus much is

considered by the Local Government to be undesirable and likely

to lead to prejudicial results. As they are, of course, the best

judges of the state of affairs in the Deccan, the law will remain
as it is. I may, however, point out that there is nothing to prevent
parties appointing village-munsifs and conciliators to be their

arbitrators, and that an explanation making this clear has been
added to section 43.

" In conclusion, I must observe that it would be premature to

indulge in any congratulations upon the passing of this measure,
and still more so to attempt to appraise its several parts, to

distinguish the several sources whence they may have been derived,

and to distribute praise or blame accordingly. It will be time
enough to do that, if it need be done at all, when the Act has
become an acknowledged failure or success. At present it is the

measure of the Government of Bombay (and I am glad to think
that through many vicissitudes it has substantially remained so),

prepared in general consultation with myself. But I hope that we
may augur well for its future from the fact that it not only has
the approval of the highest official authorities, but has secured, in a

degree quite unprecedented, the substantial support of the Press
and the public. It is a sincere and carefully matured attempt to

solve a difficult problem and to meet a great emergency. If the

course of events should prove that we have erred, we shall have
erred in good company, and after all possible precautions to ensure
success."

The Hon'ble Mr. Thornton said :
—" Having been taunted in

the course of this debate with having spoken one way and voted

J



359

another, I think it due to myself to trouble the Council with a
few more words of explanation regarding the course I have pur-
sued. It is true that I have voted for certain provisions in this

Bill of the propriety of which I am extremely doubtful ; but I

have done so on the distinct understanding that the Bill is local,

and the measure strictly tentative and experimental. Thus, as
regards the abolition of appeals in small-debt cases and the substi-

tution of a revising agency instead, my experience in the Panjab
tells me that in that province such a measure would be exceedingly
unpopular; but, while I am not prepared to admit the abolition

of appeals in small-debt cases to be a universally appropriate and
effective remedy for the misfor : j.nes of the ryot, I am not prepared
to object to the experiment being tried in a portion of the Bombay
Presidency. Again, my experience tells me that any attempt to

exclude legal practitioners from the Courts of a locality where the
people have for years been accustomed to forensic agency will

positively fail or produce greater evils than those it is sought to

remedy. But my opinion, though true of the Panjab, may not be
applicable to the circumstances of the Deccan ; and I should
certainly hesitate to force the results of my imperfect experience
upon the Bombay Government. But it may be urged—*If you
are not going to act on your Panjab experience, why drag it in

at all ? Why advise the apparently inconsistent course of damning
an amendment from your experience, and then voting in support of
it ?' I answer that I have adopted this course in order to indicate
clearly and unmistakeably that, though I am prepared to vote for

the measure as a local and experimental one, I do not approve of
all its provisions, and am not prepared to adopt it as a triumph of
statesmanship or to advocate its extension to other localities until

its success has been practically proved.

" There are, moreover, other provisions in the Bill to the
success of which my own experience is adverse. Thus, it has been
found in the Panjdb that the procedure of Small-Cause Courts is

quite unsuited for a rustic population ; that the system of forced
arbitration provided in section 1 5 of the Bill is a mistake ; and
that the system of official interference with the terms of contracts
contemplated in chapter III—a system which prevailed, and still

prevails to some extent, in the Panjab—has a demoralizing effect

upon the people, raises the rate of interest on money lent, and
yet fails to teach prudence to the improvident. It is also my
opinion that the extension of the period of limitation in suits on
account, besides being based upon a misconception of the present
law, will only stave off, and ultimately intensify, the evil it is

sought to remedy, and that, while the procedure of all small-debt
Courts should be conciliatory, the appointment of special Courts
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of amateur conciliators will lead only to dissatisfaction and delay.

But while I should, for the reasons above stated, object to the

extension of these provisions of the Deccan Ryots Bill to the

Panjab, at any rate at present, I should not feel justified on those

grounds in refusing to allow them a trial in a locality upwards of

a thousand miles away.

" The above explanation will, 1 trust, remove from the minds
of Members of this Council any impression any of them may have
received that in the course I have adopted I have acted with
inconsistency. I would add that, so far from grudging the Bombay
Government its experiment, I shall, whether iu India or in England,

regard it with the greatest interest, and with the earnest hope that

it may work some benefit at least for the much-vexed ryots of

the Deccan."

His Excellency the President said :
—" I have no doubt that

the votes given on these amendments by my hon'ble friend Mr.
Thornton were influenced, as my own were, by the importance he
attached to the fact that this Bill only comes before the Council at

all because it happens to modify the Code of Civil Procedure, which
the local legislatures are not competent to deal with. In point of

fact, therefore, the Bill, though now about to be passed in this

legislature, was, and is, a Bombay measure. As a Bombay Bill it

came into our hands, and to me personally it is a cause of no small

satisfaction that, notwithstanding the long and careful discussion

given to it both in Committee and in this Council, and

' In spite of all temptations

To belong to other legislations,'

it still remains a Bombay Bill."

The Hon'ble Sir Alexander Arbuthnot said :
—" The explana-

tion just given by my hon'ble friend Mr. Thornton was, I think,

partly elicited by a remark of mine, I am sure that there is no
Member of the Council who values more than I do the services and
the assistance which have been invariably rendered to us by mj
hon'ble colleague since he became a Member of this Council ; and
no one who deplores more than I do the early prospect of his

retirement from this Council. I quite see from the explanation with
which the Hon'ble Member has now been so good as to furnish

us that his course in this matter has been as consistent and
straightforward as his course has always been throughout his long
and distinguished official career."

The motion was put and agreed to.
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The following Act of tlie Governor General of India in Coun-

cil received the assent of His Excellency the Governor General on

the 29th October 1879, and was promulgated for general informa-

tion in the Gazette of India on the 1st November 1879 :

—

Act No. XVII. of 1879.

THE DEKKHAN AGRICULTURISTS RELIEF
ACT, 1879.
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An Act for the Relief of Indebted Agriculturists in certain parts

of the Deccan.

Whereas it is expedient to relieve the agricultural classes in

certain parts of the Deccan from indebted-
Preamble, ^ggg . i^ -g iiereby enacted as follows :—

CHAPTER I.

Preliminary.

1. This Act may be cited as " The Dek-
Short title.

^Yian Agriculturists Relief Act, 1879 ":

and it shall come into force on the first

Commencement.
^^^ ^f November, 1879.

Sections eleven, fifty-six, sixty and sixty-two extend to the

whole of British India. The rest of this Act
Local extent. extends only to the Districts of Poona, Satdra,

ShoUpur and Ahmednagar.

2. In this Act, unless there is something
Interpretation-clause, repugnant in the subject or context,—

(1) "money" includes agricultural pro-
" money"

:

d\ice, implements and stock

:

(2) " agriculturist " means a person who earns his livelihood

wholly or principally by agriculture carried
" agriculturist." ^^ within the limits of the said districts ; and

every agriculturist shall be deemed to " reside " where he so earns

his livelihood.

CHAPTER II.

Of the Hearing of certain Suits by Subordinate Judges.

Application of this 3. The provisions of this chapter shall

chapter. ^PP^y ^0

—

(a) suits for an accoimt instituted on or after the first day

of November, 1879, by an agriculturist in the Court of a Subor-

dinate Judge under the provisions hereinafter contained, and
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(b) suits of the descriptions next hereinafter mentioned and

instituted on or after the same date—

(1) when such suits are heard by Subordinate Judges of the

first class and the subject-matter thereof does not exceed in amount

or value five hundred rupees, or

(2) when such suits are heard by Subordinate Judges of the

second class and the subject-matter thereof does not exceed in

amount or value one hundred rupees, or

(3) when such suits are heard by Subordinate Judges of the

second class and the subject-matter thereof exceeds one hundred

rupees, but does not exceed five hundred rupees, in amount or

value, and the parties to the suits agree that such provisions shall

apply thereto.

The descriptions of suits referred to in clause (b) are the

following (namely) :

—

(w) suits for the recovery of money alleged to be due to the

plaintiff

—

on account of money lent or advanced to, or paid for, the

defendant, or

as the price of goods sold, or

on an account stated between the plaintiff and defendant, or

on a written or unwritten engagement for the payment of

money not hereinbefore provided for

;

(x) suits for the recovery of money due on contracts other

than the above and suits for rent or for moveable property, or for

the value of such property, or for damages ; and

(y) suits for foreclosure or for the possession of mortgaged

property, or for sale of such property, or foreclosure or sale, when

the defendant, or any one of the defendants not being merely a

surety for the principal debtor, is an agriculturist ; and

(z) suits for the redemption of mortgaged property when the

plaintiff, or, where there are several plaintiffs, any one of the

plaintiffs, is an agriculturist.

4. Where a Subordinate Judge of the first class and a Sub-

^ *.
•. . u • ordinate Judge of the second class have ordi-

Certam suits to be m- . • t P- • ^i i i

Btituted in Courts of nary ]urisdiction m the Same local area, every

first class Subordinate suit referred to in section three, clause (b).

Judges. and instituted in such local area shall, if the

amount or value of the subject-matter of such suit exceeds one
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hundred rupees and does not exceed five hundred rupees, be insti-

tuted in the Court of the Subordinate Judge of the first class.

5. Notwithstanding anything contained in the Bombay Civil

Courts Act, ] 869, section 28, no Subordinate
Subordinate Judges j^^j ^^^^ ^^ invested with the jurisdiction

not to act as Judges Of n t j i>/-i , c c^ -n r^ t

Small Cause Coufts. ^t a Judge of a Court of Small Causes ; and
any such jurisdiction heretofore conferred on

any Subordinate Judge shall be deemed, except as regards suits

instituted before the said first day of November, 1879, to have
been withdrawn.

6. The Local Government may, from time to time, by notifi-

cation in the local Gazette, direct that any

dina^jX -d'smali
'"'^^^/f ='^t^

^^f^
'^ Subordinate Judge

Cause Court. would be precluded from hearmg by section

12 of Act XI of 1865 (to consolidate and
amend the law relating to Courts of Small Causes beyond the local

limits of the ordinary original civil jurisdiction of the High Courts
of Judicature) y shall be heard and determined by him and not other-
wise, and may, by a like notification, cancel any such direction.

7. In every case in which it seems to the Court possible to

„ . -, o
dispose of a suit at the first hearing, the

final'dS'poTal of suit.

""^ Summons shall be for the final disposal of the
suit.

In every suit the Court shall examine the defendant as a
^ . , . witness, unless, for reasons to be recorded by
Court to examine •, • -, • ', j .. /

defendant as witness. ^^ ^^ writmg, it deems it unnecessary so to
do.

8. In suits of the descriptions mentioned in section three,

Written statements. clauses {w) and (jb), no party shall be entitled

without the permission of the Court to file a
written statement.

9. When the subject-matter of any suit does not exceed ten

Record of evidence.
rupees in amount or value, it shall not be
necessary to take down the evidence or make

memorandum thereof in manner provided by th Code of Civil

Procedure ; but in cases where the evidence is not so taken down
and no memorandum is so made, the substance of the evidence
shall be stated in the judgment.

10. No appeal shall lie from any decree
No appeal to lie. or order passed in any suit to which this

chapter applies.
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CHAPTER III.

Of Suits and other Proceedings to which Agriculturists

ARE Parties.

11. Evei^y suit of the description mentioned in section three,

clause (w), may, if the defendant, or, when
Agriculturists to be

^^^^^ ^^^ several defendants, one only of sucli
sued where they reside.

-, t* t , - m. - j. -u • j.-^. j. j
defendants, is an agriculturist, be instituted

and tried in a Court within the local limits of whose jurisdiction

such defendant resides and not elsewhere.

Every such suit in which there are several defendants who are

agriculturists may be instituted and tried in a Court within the

local limits of whose jurisdiction any one of such defendants resides

and not elsewhere.

Nothing herein contained shall affect sections 22 to 25 (both

inclusive) of the Code of Civil Procedure.

12. In any suit of the description men-
History of transac- tioned in section three, clause {iv), in which

debto7s\oX''"inve8tii ^^^ defendant or any one of the defendants,

gated. uot being merely a surety of the principal

debtor, is an agriculturist,

and in any suit of the descriptions mentioned in section three,

clause {y) or clause (z),

the Court shall, if the amount of the creditor's claim is

disputed, enquire into the history and merits of the case, from

the commencement of the transactions between the parties and the

persons (if any) through whom they claim, out of which the suit

has arisen, first, with a view to ascertaining whether there is any

defence to th.e suit on the ground of fraud, mistake, accident,

undue influence or otherwise, and, secondly, with a view to

taking an account between such parties in manner hereinafter

provided.

When the amount of tlie claim is admitted and the Court for

reasons to be recorded by it in writing believes that such admis-

sion is true and is made by the debtor with a full knowledge of

his legal rights as against the creditor, the Court shall not be bound
so to enquire, but may do so if it thinks fit.

In other cases in which the amount of the claim is admitted,

the Court shall be bound to enquire as aforesaid.

Section IX, clause first, of Bombay Regulation V of 1827 is

repealed so far as regards any suit to which this section applies.
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Nothing herein contained shall affect the right of the parties

to require that any matter in difference between them be referred

tfO arbitraton,

.
13. When the Court enquires into the

co^t
^^^'""^ ^'''

liistory and merits of a case under section

twelve, it shall

—

notwithstanding any agreement between tTie parties or tlie

persons (if any) through whom they claim, as to allowing compound
interest or setting off the profits of mortgaged property without

an account in lieu of interest, or otherwise determining the manner
of taking the account,

and notwithstanding any statement or settlement of account,

or any contract purporting to close previous dealings and create a

new obligation,

open the account between the parties from the commencement
of the transactions and take that account according to the follow-

ing rules (that is to say) :

—

(a) separate accounts of principal and interest shall be taken :

(b) in the account of principal there shall be debited to the

debtor such money as may from time to time have been actually

received by him or on his a-ccount from the creditor, and the price

of goods, if any, sold to him by the creditor as part of the trans-

actions :

(c) in the account of principal there shall not be debited to

the debtor any money which he may have agreed to paj'- in con-

fcravention of section 257A of the Code of Civil Procedure:

{d) in the account of principal there shall not be debited to

tTie debtor any accumulated interest which has been converted

into principal at any statement or settlement of account or by any
contract made in the course of the transactions, unless the Court,

for reasons to be recorded by it in writing, deemed such debit to

be reasonable

:

(e) in the account of interest there shall be debited to the

debtor, monthlj'', simple interest on the balance of principal for the

time being outstanding at the rate allowed by the Court as

hereinafter provided

:

(/) all money paid by or on account of the debtor to the
creditor or on his account, and all profits, service or other advan-
tages of every descripton, received by the creditor in the course of

the transactions (estimated, if necessary, at such money-value as

tlie Court in its discretion, oi- with the aid of arbitrators appointed

R 862—47
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by it, may determine) shall be credited first in the account of

interest ; and when any payment is more than sufficient to dis-

charge the balance of interest due at the time it is made, the

residue of such payment shall be credited to the debtor in the

account of principal

:

(g) the accounts of principal and interest shall be made up

to the date of instituting the suit, and the aggregate of the balances

(if any) appearing due on both such accounts against the debtor

on that date shall be deemed to be the amount due at that date,

except when the balance appearing due on the interest-account

exceeds that appearing due on the principal-account, in which case

double the latter balance shall be deemed to be the amount then

due.

14. The interest to be awarded in tak-

Interest to be allowed, ing an account according to the rules set forth

in section thirteen shall be

—

(a) the rate, if any, agreed upon between the parties, or the

persons (if any) through whom they claim, unless such rate is deem-

ed by the Court to be unreasonable ; or

(b) if such rate is deemed by the Court unreasonable, or if no

rate was agreed upon, or, when any agreement between the parties,

or the persons (if any) through whom they claim, to set-off profits

without an account in lieu of interest has been set aside by the

Court, such rate as the Court deems reasonable.

15. Instead of enquiring into the history and merits of a

case under section twelve, or if upon so en-
Reference to arbitra-

^^^ing the Court is unable to Satisfy itself as
tion m certain cases. 7 ,

,

, i • i -i ^ ^ ^ -ii t
to the amount which should be allowed on

account of principal or interest or both, the Court may, of its own
motion, direct that such amount be ascertained by arbitration.

If the parties are willing to nominate arbitrators, the arbitra-

tors shall be nominated by them in such manner as may be agreed

upon between them : if the parties are unwilling to nominate

arbitrators or cannot agree in respect of such nomination, the Court

shall appoint any three persons it thinks fit

:

Prov ided that if all the parties reside in the same village,

town or city, and, in the opinion of the Court, three fit persons

can be found among the residents of such village, town or city, it

shall appoint residents of such village, town or city.

The provisions of sections 508 to 522 (both inclusive) of the

Code of Civil Procedure shall apply to QYQvy reference to arbitration

under this section.
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16. Any agriculturist may sue for an account of money lent

or advanced to or paid for him by a creditor
Agriculturist-debtors ^^^ ^^^ ^ j^-^^ ^^ ^^^ Creditor as tlie price of

may sue for accents. ^^^^^ ^^^^^ ^^, ^^ ^ ^^.^^^^ ^^ unwritten

engagement for the payment of money, and of money paid by him.

to the creditor, and for a decree declaring the amount, if any, still

payable by him to the creditor.

When any such suit is brought, the amount (if any) pay-

, , , , . able by the plaintiff shall be determined

8uchTases\o be'deter"^ imder the Same rules as would be applicable

mined according to fore- under this Act if the Creditor had sued him-

going provisions. for recovery of the debt.

17. A decree passed under section sixteen may, besides

Decree under section declaring the amount due, direct that &ucb

16 may provide for amount shall be paid by instalments, with
payment by instalments, or without interest; and, when any such

decree so directs, the plaintiff may pay the amount of such decree,

or the amount of each instalment fixed by
Execution of decrees ^^^-^ decree, as it falls due, into court, in

under this section.
^^^^^^^ whereof execution of the decree may

be enforced by the defendant in the same manner as if he had

obtained the decree in a suit to recover the debt.

18. The plaintiff in any suit instituted under section sixteea

may at any stage of such suit deposit m
^
Payment into court

^jQurt such sum of money as he considers a
m cases undersectionie.

^^^-^^^^^-^^ ^^ f^H ^f the defendant's ckim-

against him.

Notice of the deposit shall be given by the Court to the

defendant, and the amount of the deposit shall (unless the Court

otherwise directs) be paid to the defendant on his application.

No interest shall be allowed to the defendant on any sum sO'

deposited from the date of the receipt of such notice, whether the^

sum deposited be in full of the claim or fall short thereof.

19. When a decree has been passed, whether before or after-

this Act comes into force, under which any
^
Power to discharge ^^^ j^g^ ^y^^^ ^^^^ rupees is recoverable from

]u gmcn - c or.
^^ agriculturist, the Court may, either in the

course of execution of such decree or otherwise, if it is satisfied

that there is no other claim against him and that he is unable to

pay the whole of such sum, direct the payment of such portion

of tlio same as it considers him able to pay, and grant him a.

discharf]:e from the balance.
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When the sum payable under the decree amounts to fifty

rupees or upwards, or when there are other
Power to direct insti- debts due by the debtor which together with

tution of msolvency g^g|-^ g^^ amount to fifty rupees or upwards,
pr cee ing .

^^^ Court may direct proceedings to be taken

with respect to him as nearly as may be as if he had appUed
to be declared an insolvent under the provisions hereinafter

contained.

20. The Court may at any time direct that the amourjft of

any decree passed, whether before or after
Power to fix mstal-

^j^- ^^^ comes into force, aem^inst an agricul-
ments m execution. . , , c\^ i

• t -m.

turist, or the portion oi the same which it

directs under section nineteen to be paid, shall be paid by instal-

ments with or without interest.

Arrest and imprisonment 21, No agriculturi^ shall_ be ar-

in execution of decree for rested or impriso-Bed iu execution of a
money abolished. decree for money,

22, No agriculturist's immoveable property shall be attach-

ed or seld in execution of any decree or order
Immoveable property unless it has been specifically nsortgaged

exempted from attach-
f^^, ^^^ repayment of the debt to which such

ment and sale unless -, * "^
-, i , i ,i j^ i-n

specifically pledged. decree or order relates, aBd the security still

subsists.

But the Court may, when passing a decree against an agri-

culturist or at any subsequent time, direct the Collector to take

possession, far any period not exceeding seven years, of any such

property of the judgment- debtor to the possession of which he

is entitled, and which, in the opinion of the Collector, is not

required for his support and the support of the members of his

family dependent on him, and the Collector shall thereupon take

possession of such property and deal with the same for the

benefit of the decree-holder in manner provided by section twenty-

nine.

The provisions of section thirty-one shall, midatis mutandis,

apply to any property so dealt with.

23. No provision of this chapter shall apply to the proceed-

^- ^ , ine^s in the Courts of Village-Munsifs unless

to 'vuCmu^bS such provision has been specially extended

Courts. thereto under the power hereinafter con-

ferred.
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CHAPTER IV.

Of Insolvency.

24. Every Subordinate Judge sliall have the powers conferred

by sections 344 to 359 (both inclusive) of the

Subordinate Judges Code of Civil Procedure, as modified by the

to have jurisdiction in provisions next hereinafter contained, for the
agriculturists' cases.

purpose of dealing with applications under the

Code of Civil Procedure or under this Act to have agriculturists

residing within the local limits of his ordinary jurisdiction declared

insolvent and proceedings taken under orders passed under the

second clause of section nineteen ; and, except as provided in chap-

ter VII of this Act, no such application or proceeding shall be

dealt with by any other Court.

25. Auy agriculturist whose debts (if any) amount to fifty

rupees or upwards may apply to any Subor-
Agricultarists may (jinate Judge within the local limits of whose

m^'cLel°'"not^" roviled ordinary jurisdiction he resides to be declared

for by Cod^.
^"^^^^ ^ an insolvent, though he has not been arrested

or imprisoned, and though no order of attach-

ment has issued against his property, in execution of a decree.

26. Notwithstanding anything contained in section 351 of

the Code of Civil Procedure, the Court shall

Modification of section
(jgclare an agriculturist an insolvent if it is

351 of the Code.
satisfied that he is in insolvent circumstances,

and that the application to have him declared an insolvent has

been properly made under section 344 of the said Code or section

twenty-five of this Act.

27. No person other than the Nazir of the Court shall be

appointed as Receiver, and no Receiver shall

Receiver. ^^ entitled to commission.

28. In determining under section 352 of the said Code the

amount of any claim of the nature referred to

Proof of debts.
^^ section twelve of this Act due by an insol-

vent agriculturist, the Court shall proceed in the manner prescribed

by sections twelve to fifteen of this Act, both mclusive.

29 No immoveable property of the insolvent shall vest in

the Receiver ; but the Court may direct the

Immoveable property Collector to take into his possession, for any

not to vest in Receiver, period not exceeding seven years from the

but may be managed
^j^^^^g qj^ ^i^idi the Receiver has been appointed,

for benefit of creditors.

^^^ immoveable property to the possession of

which the insolvent is entitled, and which, in the opinion of the
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Collector, is not required for the support of the insolvent and the

members of his family dependent on him, and, subject to any rules

the Local Government may from time to time make in this behalf,

to manage the same for the benefit of the creditors, by letting it

on lease or otherwise :

Provided that, if the insolvent or his representative in interest

at any time pays into Court the balance of the scheduled debts

then unpaid, he shall, subject to any rights created in favour of

other persons by the Collector, be entitled to recover possession of

such, property.

A Collector managing property under this section shall during

the management have all the powers which the owner might as

such have legally exercised, and shall receive and recover all rents

and profits of such property, and for the purpose of recovering

sucb rents and profits shall have, in addition to any powers possess-

ed by an owner, all powers possessed by a Collector for securing

and recovering the land-revenue due to Government except the

powers mentioned in the Bombay Land-Revenue Code, 1879, sec-

sion 150, clauses (6), {d) and (e).

Notliing in this section shall authorize the Court to direct the

Collector to take into his possession any houses or other buildings

belonging to and occupied by an agriculturist.

30. When any scheduled debt is secured by a mortgage of

S d debts ^^-^ portion of the insolvent's immoveable pro-

perty, the Court may direct the Collector, if

he can obtain a premium equal to the amount of such debt by
letting such property for a term not exceeding twenty years, to let

such property and, if he cannot so obtain such premium, to sell

such property under section 825 of the Code of Civil Procedure.

Where property is let under this section, the premium shall

be applied to the payment of the debt, and the rent, if any, shall

for a period of seven years from the date of such letting be paid to

the Receiver and thereafter to the insolvent or his representative in

interest.

When property is sold under this section, the sale proceeds

shall be applied, first, to the payment of the debt, and the balance,

if any, shall be paid to the Receiver.

81. So long as any management under section twenty-nine
or letting under section thirty continues, the

Insolvent incompe- insolvent and his representative in interest
tont to sell &c, proper-

gj^^ij ^g incompetent to mortgage, charge,
ty dealt with under sec- , ,. , ^i ,

o o ' & »

tions 29 and 30. lease or alienate the property managed or let,

or any part thereof.
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32. When the balance available for distribution among the

scheduled creditors under section 356 of the
Scheduled debts dis- g^-^ q^^^ i^^^ ^^^^ distributed, the claims of

^'^^''Se^' such creditors shall be deemed to have been

discharged, except as regards the right to share in the profits of

any property managed by the Collector under section twenty-nine

or let by him under section thirty.

33. No appeal shall lie from any order passed under this

chapter except orders passed in exercise of

Appeals barred. ^-^^ power conferred by section 359 of the

Code of Civil Procedure.

CHAPTER V.

Op Village-Munsifs.

34 The Local Government may, from time to time, appoint

any Patel of a village or any other person
Appointment of Vil- possessing local influence in a village to be a

lage-Munsifs.
Yillage-Munsif for such village or for such

village and for any other villages the sites of which are situate in

the same district not more than two miles from the site of such

village, and may cancel any such appointment.

35. Every Yillage-Munsif so appointed shall take cognizance

of suits of the description mentioned in sec-

Suits triable by them. ^.-^^ three, clause {w), when the subject-mat-

ter thereof does not exceed ten rupees in amount or value, and all

the defendants at the time of the commencement of the suit actu-

ally and voluntarily reside or carry on business or personally work

for gain within the local area of which such Village-Munsif is

appointed.

Notwithstanding anything hereinbefore
Jurisdiction of other contained, a suit cognizable by a Village-

Courts excluded.
^^^^^^.^ g^^^^ ^^^ ^^ ^^^^,^ ^^. ^^y Other Court

:

Provided that the District Judge may, from time to time,

transfer any suit instituted before a Village-

Proviso. Munsif to his own Court or any other Civil

Court in the district for trial

:

Provided also that no Yillage-Munsif shall try any suit to or

in which he is a party or is personally interested, or shall adjudi-

cate upon any proceeding connected with or arising out of such

suit.
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36. The District Judge may, on a petition being presented

within thirty days from the date of any de-
District Judge's power ^^^^ ^^ ^^^^^ ^^ ^ Village-Miinsif by any party

01 revision. • . •
^ o •/ L t/

deeming himself aggrieved by such decree or

order, set aside such decree or order on the ground of corruption,

gross partiahty or misconduct of the Village-Munsif and pass

such other decree or order as he thinks fit.

Except as provided in this Act and in section 622 of the Code
of Civil Procedure, every decree and order of a Village-Munsif

shall be final,

37. The Local Government may, from time to time, by noti-

fication in the ofificial Gazette, make rules

orTZntVomak: ™?:r "^^i^tent with this Act for regulating the

procedure of Village-Munsirs and tor con-

ferring on them or any of them all or any of the powers for the

trial of suits or the execution of decrees exercised by a Civil Court
under the Code of Civil Procedure or any other enactment for the

time being in force.

CHAPTER VL

Of Conciliation.

38. The Local Government may, from time to time, appoint

. any person other than an officer of Police to

ciliators"
^^^ ° °°' ^® ^ Conciliator and may cancel any such

appointment.

Every Conciliator appointed under this section shall be ap-

pointed only for a term not exceeding three years, but may on the

expiration of the period for which he has been appointed be again

appointed for a further term not exceeding three years.

Every Conciliator so appointed shall exercise his functions

under this Act in respect of matters affecting agriculturists residing

within such local area as the Local Government may, from time to

time, prescribe.

39. When any dispute arises as to, or there is a prospect of

litigation regarding, any matter within the
Matters which may cognizance of a Civil Court between two or

be brought before Con- °
,. £ i

• • u. • j.

ciliator. more parties, one or whom is an agriculturist

residing within any local area for which a

Conciliator has been appointed, or when application for execution
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of any decree in any suit to which any such agriculturist is a party,

and which was passed before the date on which this Act comes into

force, is contemplated, any of the parties may apply to such Con-

ciliator to effect an amicable settlement between them.

40. If the apph cation be made by one of the parties only, the

Conciliator shall take down, or cause to be
Procedure thereupon. ^^^^^ down, in writing a concise statement of

the applicant's case, and shall thereupon, by summons or by such

other means as he deems fit, invite the person against whom such

application is made to attend before him at a time and place to be

fixed for this purpose, and shall direct theappKcant also to be pre-

sent at such time and place.

If such person fails to appear at the
Day for attendance ^-^^ ^^^^ g^ed, the Conciliator may, if he

Tpoll^^ne'r^
^ *''^'

^'^^^ks fit, from time to time extend the period

for his appearance.

41. Whenever all the parties are present, the Conciliator shall

call upon each in turn to explain his case

When all parties regarding the matter in question, and shall

appear, Conciliator to
^^g^ j^-^ ^^^g^ endeavours to induce them to

endeavour to reconcile
^^^^^ ^^ ^^ amicable settlement or to submit

such matter to arbitration.

42. Tlie Conciliator shall hear but shall not record the state-

ment of any witness, and shall peruse any book
Conciliator to hear ^f account or other document produced by

statements of witnesses,
^^^^ ^r^.^ties, ov SO much thereof as may be

necessary, and, if any party or witness con-

sents in writing to affirm any statement upon oath in any form not

repugnant to justice or decency and not purporting to affect any

third person, shall provide for such oath being duly taken in the

presence of all the parties.

43. If on the day on which the case is first heard by the

Conciliator, or on any subsequent day to which
Any agreement ar-

\^q ^-Q^y adiourn the hearing, the parties come
rived at to be reduced

agreement, either finally disposing of
to wntinff. ,

J f-> ' ^ . ., , 1 •, ,
•

the matter or tor referring it to arbitration,

such agreement shall be forthwith reduced to writing, and shall be

read and explained to the parties, and shall be signed or otherwise

authenticated by the Conciliator and the parties respectively.

Ex2)lanation.—A Conciliator may be appointed arbitrator

under this section.

B 862—48
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44. When the agreement is one finally disposing of the mat-

ter, the Conciliator shall forward the same in

Procedure when original to the Court of the Subordinate
agreement finally dis- j^ ^ j^ ^^ ^^^ ^ •

jurisdiction in
poses 01 case. & & •r^"'-, i

the place where the agriculturist who is a

partj thereto resides

;

and shall at the same time deliver to each of the parties a

written notice to show cause before such Judge, within one month

from the date of such delivery, why such agreement ought not to

be filed in such Court.

The Court which receives the agreement shall, after the expiry

of the said period of one month, unless cause has been shown as

aforesaid, order such agreement to be filed ; and it shall then take

effect as if it were a decree of the said Court passed on the day on

which it is ordered to be filed and from which no appeal lies.

45. When the agreement is one for referring the matter to

arbitration, the Conciliator shall forward it to
Procedye where agree- ^^g c^^^^^ having jurisdiction in the matter,

arWtrrtio^
^^ erence o

^^^ such Court shall cause it to be filed and
proceed thereon in manner provided by sec-

tions 523 and 524 of the Code of Civil Procedure.

46. If the person against whom any application is made
before a Conciliator cannot after reasonable

Certificate to be given gearch be foimd, or if he refuses or neglects,
to applicant it conciha- „ ,, -nii nip
tion fails

atter a reasonable period has been allowed tor

his appearance, to appear before the Concilia-

tor, or if he appears but the endeavour to induce the parties to

agree to an amicable settlement or to submit the matter in question

to arbitration fails, the Conciliator shall, on demand, give to the

applicant, or when there are several applicants to each applicant, a

certificate under his hand to that effect.

47. No suit, and no application for execution of a decree

c, .^ r +• passed before the date on which this Act
Suit, or application r

• ^ n , ^ • ^ • -,, •
i

for execution, not to bo comes mto torce to which any agriculturist

entertained by Civil residing within any local area for which a
Court unless such certi- Conciliator has been appointed is a party, shall
ficate IS produced.

^^ entertained by any Civil Court, unless the

plaintiff produces such certificate as aforesaid in reference thereto.

48. In computing the period of limitation prescribed for any
such suit the time intervening between the

.n^P^lr^niL^tir'" application made by the plaintiff under sec-

tion thirty-nine and the grant of the certificate

under section forty-six shall be excluded.
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Local Government to 49. The Local Government may from

make rules. time to time make rules

—

(a) regulating the procedure before Conciliators in matters

not provided for by this Act

;

(6) fixing the charges to be made by Conciliators for anything

done by them under this chapter ; and

(c) determining what record and accounts shall be kept by

Conciliators and what returns shall be framed and furnished by

them.

CHAPTER VII.

Superintendence and Revision.

50. The District Judge shall inspect, supervise and control

the proceedings, under chapter II and chap-
District Judge to in- ^^^ jy ^£ ^v^-g ^^^^ Qf ^11 Subordinate Judges

^P^''^'
^'''

and the proceedings of all Village-Munsifs

and Conciliators.

61. The District Judge may

—

(a) transfer to his own file any suit or other matter pending

before the Court of any Subordinate Judge
District Judge may ^^der chapter II or chapter IV of this Act,

SuSilateTudge!"" and may dispose of the same as if he were a

Subordinate Judge ; or

{b) stay the proceedings in any such

or sit with Subordi- suit or matter, and sit together with such

nate Judge as a Bencli Judge as a Bench to dispose ot such suit or

for trial of any case. matter in accordance with the provisions of

this Act.

If the members of any Bench sitting under this section differ

in opinion, the opinion of the District Judge shall prevail.

52. The Local Government shall appoint an Assistant or

Subordinate Judge to inspect and supervise,

Appointment of As- subject to the control of the District Judge,
Bistant or Subordinate

^^^q proceedings of all Subordinate Judges,
Judge to aid Dxstnct

^^^^^^^ ^^^^^^^^^ ^^ ^^^ ^^^p^^^, jy ^f ^^^^ ^^t,
^^'

and of all Village-Munsifs and Concihators

in each of the said Districts of Poona, Sdtdra, Sholdpur and

Ahmednagar

:
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Provided that, if the Local Government thinks fit, the same
Assistant or Subordinate Judge may be so appointed for two or

more such districts.

Any Assistant or Subordinate Judge appointed under this

section may in any district for which he is so appointed, if the

District Judge so directs, exercise the powers of the District Judge
under section fifty-one of this Act, and transfer any suit under
section twenty-five of the Code of Civil Procedure.

53. The District Judge may, for the purpose of satisfying

himself of the legality or propriety of any
revision.

decree or order passed by a Subordinate

Judge in any suit or other matter under chapter II or chapter IV
of this Act, and as to the regularity of the proceedings therein,

call for and examine the record of such suit or matter, and pass

such decree or order thereon as he thinks fit

;

and any Assistant Judge or Subordinate Judge appointed by
the Local Government under section fifty-two may similarly, in

any district for which he is appointed, call for and examine the

record of any such suit or matter, and, if he see cause therefor, may
refer the same, with his remarks thereon, to the District Judge,

and the District Judge may pass such decree or order on the case

as he thinks fit

:

Provided that no decree or order shall be reversed or altered

for any error or defect, or otherwise, unless a failure of justice

appears to have taken place.

54. The Local Government from time to time may, and if

the Government of India so direct shall,
Special Judge. appoint an officer, as Special Judge, to dis-

charge in the place of the District Judge all the functions of the

District Judge under this Act, in respect of the proceedings of all

Subordinate Judges, Village-Munsifs and Conciliators, and may
cancel any such appointment.

Such Special Judge shall not, without the previous sanction

of the Government of India, discharge any public function except

those which he is empowered by this Act to discharge.

If any conflict of authority arises between the Special Judge
and the District Judge the High Court shall pass such order

thereon consistent with this Act as it thinks fit.

No appeal shall lie from any decree or order passed by the

District Judge under this chapter, or by the Special Judge, or by
an Assistant or Subordinate Judge appointed under section fifty-

two, or by a Bench, in any suit or proceeding under this Act.



381

CHAPTER VIII.

Registration by Village-Registrars.

55. The Local Government may, from time to time,

—

{a) appoint sucb persons as it thinks fit, whether public

oflficers or not, to be Village-Registrars
Appointment of Vil-

f^^ ^^^-^ ^^^^^ areas as it may, from time to
lage-Registrars. .. .1 ^^ ^ time, prescribe

;

(h) direct the Village-Registrar for any local area to

discharge the functions of a Village- Registrar for any other local

areas concurrently with the Village-Registrars of such other local

areas ; and

(c) delegate to any person, by name or in virtue of his office,

the powers "conferred on it by this section ; and may cancel any

such appointment, direction or delegation.

56. No instrument which purports to create, modify, trans-

fer, evidence or extinguish an obligation for

b/rgSZtrSt the payment of money or a charge upon any

be deemed valid unless property, or to be a conveyance or lease, and

executed before a Vil- which is executed after this Act comes into

lage-Registrar. force by an agriculturist residing in any local

area for which a Village-Registrar has been appointed, shall be

admitted in evidence for any purpose by any person having by law

or consent of parties authority to receive evidence, or shall be

acted upon by any such person or by any public officer, unless such

instrument is written by, or under the superintendence of, and is

attested by, a Village-Registrar :

Provided that nothing herein contained shall prevent the

admission of any instrument in evidence in any criminal pro-

ceeding.

57. When any persons, one of whom is an agriculturist resi-

„ , . , . ^ dins: in any such local area, desire to execute

betlurb'; orundfr an/such iLtrument, they shall present them-

the superintendence of selves before the Village-Registrar appointed

a Village-Registrar and i^y the Local Government for the area in which
executed in his presence.

^^^^^ agriculturist, or, when there are several

such agriculturists, any one of such agriculturists, resides, and such

Registrar, after satisfying himself in such manner as he deems

fit as to the identity of the parties and receiving from them the fee

(if any) prescribed by the Local Government in this behalf and the

stamp (if any) which may be required by law, shall write the

instrument, or cause the same to be written under his superin-
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tendence, and after reading the same aloud or causing it to be so.

read in the hearing of the parties shall require them to execute it

in his presence.

Every instrument so written and executed shall at the time

of execution be attested by the Village-
Attestation of such

Registrar, and also, if any of the parties

thereto is unable to read such instrument, by

two respectable witnesses.

58. Every Village-Registrar shall keep a register of instru-

Registration of in- ments executed before him in such form as

struments by Village- shall, from time to time, be prescribed by
Registrars. i^q Inspector-General of Registration.

As soon as all the parties to any instrument have executed it

before a Village-Registrar, he shall make a copy of it or cause a

copy of it to be made in his register, and shall deliver the original

instrument to the party entitled to the custody of the same, and a

certified copy thereof to the other party, or to each of the other

parties if there be more than one.

Previous to delivery, the original instrument and each such

copy shall be endorsed under the Village-Registrar's signature

with the date of registration, the name and residence of the Village-

Registrars and the volume and page of the register in which the

instrument has been registered.

Consideration to be 59. In every instrument written by, or
fully stated in every u^cler the superintendence of, the Village-

bTftra^VillageXgfs- Registrar, the amount and nature of the

trar. consideration, if any, shall be fully stated.

The Village-Registrar shall also endorse upon the instrument

a note under his hand, recording whether or not the transfer of

the consideration stated therein, or of any part thereof, took place

in his presence.

If the instrument modifies, or wholly or partly supersedes, a

previous instrument, such previous instrument

to br^'roduced
™'"''''*'

^^^^^ ^^ produced before the Village-Registrar

and shall be fully described in the instrument

to be executed, and shall be marked by the Village-Registrar under

his hand for identification.

60. Every instrument executed and registered in accordance

„ . ^ ^. J with the foreofoinpf provisions shall be deemed
Registration under , ,

_ n i • , i j .i

this Act to be deemed to have been duly registered under the pro-

equivalent to registra- visions of the Indian Registration Act, 1877 ;

tion under the Indian ^mj no instrument which ought to have been
Registration Act, 1877.

executed before a Village-Registrar but has
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r

been otherwise executed shall be registered by any officer acting
under the said Act, or in any public office, or shall be authenticated
by any public officer.

61. The Inspector-General of Registration shall exercise, by
himself and his subordinates, a general super-

Village-Registrars to intendence over all Village-Registrars, and

iLretorSttra'^^
^
o? ^3^^

'

^^^''' ^^^^ ^^ ^i^^^' "^'^^ the previous sanc-

Registration. ^ion of the Local Government, make rules con-
sistent with this Act for regulating their

proceedings and for providing for the custody of their records.

62. Nothing in this Act shall be deem-
Exemption of instru- ed to require any instrument to which the

ments to which Govern- Government or any officer of Government
ment or any omcer oi . , . ^j, . , *'.. ,

^
.

Government is a party. 1^ t^is official Capacity, IS a party, to be exe-

cuted before a Village-Registrar.

63. The Local Government may, from time to time, make
rules regulating the appointment, suspen-

Power of Local Gov- ^ dismissal and remuneration of Village-
ernment to make rules.

t~. •
i -i • t n i

Registrars, and prescribing the tees to be

levied by them.

CHAPTER IX.

Of Receipts and Statements of Account.

64. The person to whom any agriculturist makes any pay-
ment of money in liquidation of a debt shall,

Agnculturists en- ^^ ^.j^g ^jjjjg ^f g^^j^ payment, tender to such

pg- ^g . agriculturist, whether he demand the same or
not, a written receipt for the amount of such
payment.

If such payment is made under any instrument executed
before a Village-Registrar, the receipt shall, if the agriculturist

so require, be endorsed on the copy of the instrument furnished to

him under section fifty-eight.

65. Any agriculturist by whom any money is due under
any instrument shall, on such date in each

To annual statements „^!,, „„ j.i,^ t ^^ ^ n i. i •

of account •
year as the L/Ocal (jrovermnent, having re-

gard to local custom, may from time to time,

by notification in the official Gazette, fix, be entitled to receive, on
demand, from the person claiming under such instrument, a state-

ment up to that date of his account under such instrument.
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66. Any agriculturist in whose name an account is kept by
any trader or money-lender shall be entitled

To have account made ^^ receive from such trader or money-lender,
up trom time to time -, ,

^ ^ ^ . ,.

in a pass-book. ^^ demand, a pass-book, and to require, from
time to time, that his account up to date be

written therein and authenticated by the signature or mark of the
said trader or money-lender.

An entry so made in any such pass-book of any payment
made to the trader or money-lender shall be deemed to be equiva-
lent, for the purposes of section sixty-four, to the grant of a receipt

for the amount so entered.

No person whose account has been written in a pass-book as

required by this section shall be entitled also to demand an account
under section sixty-five.

67. Any person who, in contravention of section sixty-four,

sixty-five or sixty-six, refuses or neglects to

ve.t1™ 'Jf ZtZ^Z t^^-i^r ^ r^'^'Pt «• ^ Statement of account

to 66. or a pass-book, or to write, or cause to be
written, any account or any part of an account

in a pass-book, or to attest the same when so written, shall be
punished for each such offence with fine which may extend to one
hundred rupees.

CHAPTER X.

Legal Practitioners.

68. No pleader, vakil, or mukhtar, and no advocate or attor-

p, , in ney of a High Court, shall be permitted to
I'leaders, &c.,excma- i^^r i£ c- , ^,

ed in certain cases.
appear on behalf of any party to any case
before a Couciliator or a Yillage-Munsif, or

to any case cognizable by a Subordinate Judge under this Act, the
subject-matter whereof does not exceed in amount or value one
hundred rupees

:

Provided that any party to any such case may be permitted, on
reasonable cause being shown to the satisfaction of the ConciHator,
Village-Munsif or Subordinate Judge, to employ any relative, ser-
vant or dependent who is not, and has not previously been, a
pleader, vakil or mukhtar, or an advocate or attorney of a High
Court, to appear either conjointly with, or in lieu of, such party

;

^
Provided also that a Subordinate Judge may permit a pleader,

vakil or mukhtar, or an advocate or attorney of a High Court, to
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appear before him on behalf of any party to any case of the descrip-

tion aforesaid in which, for reasons to be recorded by him in

writing, he deems it desirable that the party should liave such
assistance.

When a relative, servant or dependent appears in lieu of a
party, he shall be furnished by him with a power-of-attorney

defining the extent to which he is empowered to act.

69, When in any suit or proceeding before a Subordinate
Judge under this Act to which an agricul-

Power of Court to
^^j.[^^ [^ a party, any pleader, vakil or mukh-

appoint pleader tor ^, j j. xj. p tt- i

agriculturist. ^^^' ^^ ^^^J advocate or attorney of a High
Court, appears on behalf of any party opposed

to such agriculturist, the Subordinate Judge, if he is of opinion that

such agriculturist has not the means of obtaining proper profes-

sional assistance, may, with the consent of such agriculturist, direct

the Government pleader or any other fit person (who is willing

so to do) to appear on his behalf.

CHAPTER XL

Miscellaneous.

70. No mortgage, lien or charge of or upon any immoveable
property belonging to an agriculturist shall be

Mortgages &c., to be ^^^j-^ ^^^j^gg j^ ^g created by an instrument in
valid only when writ- .^ . i .i i i p ,i

ten writmg under the hand or the person creatmg
such mortgage, lien or charge.

Nothing in this section shall apply to any mortgage, lien or

charge created by mere operation of law, or in favour of the

Government or of any officer of the Government in his official

capacity.

71. Every instrument executed before this Act comes into force

and purporting to create any mortgage, lien
All mortgageshither-

^^ ^^ ^f ^^: ^ immoveable property
to executed to be regis- , , .^ ^ . ,•' . i n i i

^
"s

tered. belonging to an agriculturist shall be deemed
to be an instrument required by section 17

of the Indian Registration Act, 1877, to be registered; and any
such instrument which before the passing of this Act was not so
required to be registered may, notwithstanding anything contained
in the said Indian Registration Act, 1877, be registered under that
Act within one year from the date on which this Act comes into

force.

B 862—49
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Every Village-Registrar appointed under this Act shall be
deemed to be a Sub-Registrar for the purpose of so registering

such instruments ; and the local area for which he is appointed

shall be deemed for such purpose to be his sub-district.

Nothing in this section applies to an instrument purporting to

create a mortgage, lien or charge in favour of the Government or

of any officer of the Government in his official capacity.

72. In any suit against an agriculturist under this Act for the

T . .. ,

.

recovery of money the following periods of

limitation shall be deemed to be substituted

for those prescribed in the second column of the second schedule
annexed to the Indian Limitation Act, 1877 (that is to say) :

—

(a) when such suit is based on a written instrument registered

under this Act or any law in force at the date of the execution of

such instrument,—twelve years

;

(&) in any other case,—six years :

Provided that nothing herein contained shall revive the right

to bring any suit which would have been barred by limitation S it

had been instituted immediately before this Act comes into force.

73. The decision of any Court of first
Decision as to whe- instance that any person is or is not an agri-

cultunsr final.
^^ ^^^^'

culturist shall, for the purposes of this Act,
be final.

74. Except in so far as it is inconsistent
Civil Procedure Code ^^^^ ^^^^ ^^^ ^^^ q^^^ ^f Qi^-| procedure

to apply m buboramate -,11 i • m •, -, -,- -, t.

Judges' Courts. ^"^^^ ^PPv ^^ ^^^ ^uits and proceedmgs before
Subordinate Judges under this Act.

. ,,. . 75. The Local Government may, from

mate mles
^°'''' ^'^ *^^^ ^^ ^i^^' ^^^® ^^^

^l^^^
^"l^S as it may

deem necessary for carrying out the provisions
herein contained.

76. All rules made by the Local Government under this Act

w h d
^^^^^ ^® published in the official Gazette, and

u es e pu IS e
. gj^^n thereupon, in so far as they are consist-

ent with this Act, have the force of law.

(Signed) D. FITZPATRICK,
Secy, to the Govt, of India

,

Legislative Department.
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RULES REGARDING VILLAGE MUNSIFS.

JUDICIAL DEPARTMENT.

Bombay Castle, 17th December 1879.

No. 7635.—In exercise of the power conferred by section 37

of tlie Deccan Agriculturists Relief Act, 1879, the Governor in

Council is pleased to prescribe the following rules for regulating

the procedure of Village Munsifs :

—

1. Every suit in a Village Munsifs Court shall be instituted

by presenting to the Village Munsif in person a written plaint in

the vernacular language of the district, which should contain the

following particulars

—

(1) The name, religion, caste, profession and place of abode

of the plaintiff.

(2) The name, religion, caste, profession and place of abode

of the defendant,

(3) A statement of the circumstances which have led to the

institation of the suit.

(4) A list of the plaintiff's documents, if any, and of his

witnesses, and whether he requires the Village Munsifs

assistance to procure their attendance or whether he will

produce them himself, on the day to be appointed under

Rule 5.

2. If the plaintiff sues upon a document in his possession or

power, he must produce it with his plaint.

3. The Village Munsif shall reject the plaint at once in the

following cases :

—

(1) If it appears to the Village Munsif that the subject of

the plaint is not within his jurisdiction.

(2) If it appears to him after questioning the plaintiff that

the suit is barred by the limitation law.

4. If the Village Munsif admits the plaint he shall number

and register it in a Register to be kept for the purpose in the

following form :

—

Date of pre-

sentation.

No. of

Suit.

Plaintiffs name, Defendant's

caste, and resi- name, caste,

dence. i
and residence.

Nature of

claim.

Final order

and date there-

of.

How
executed.
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5. When he admits a plaint, he shall fix a convenient day,

if possible within seven days from its institution, for the trial of the

suit, and he shall require the plaintiff to appear with his documents

and witnesses, if any, on the day so appointed. He shall also forth-

with, with the least practicable delay, send for the defendant and

personally explain to him the nature of the claim informing him of

the day fixed for the trial and requiring him to be present in per-

son on that day, unless the defendant admits the correctness of

the claim and his own liability, in which case the Village Munsif

shall record the admission in full and require the defendant to sign

or put his mark to the same, and shall also sign it himself.

6. If the defendant does not admit the claim, the Village

Munsif shall require him to name his witnesses, if any, and to state

whether he will himself produce them or require the assistance

of the Court to procure their attendance, and shall warn him to be

present in person with his documents and witnesses, if any, upon
the appointed day.

7. Whenever it is necessary to procare the attendance of

any defendant or witness the Village Munsif may require the

village oflBcers to produce such person before him ; and it shall be
the duty of the village officers to obey the requisition of the Vil-

lage Munsif.

8. On the day appointed for the trial, unless the defendant

has previously admitted the claim under Rule 5, in which case he
may at once pass a final order, the Village Munsif shall first of all

examine the parties, or the persons, if any, permitted to appear
for them under section 68 of the Act, and shall peruse the docu-

ments, if any, produced on either side, in order to ascertain the

point or points in issue and whether the defendant has any just

answer or defence to the suit ; and shall then, if necessary, exa-

mine the witnesses on either side ; and may also . send for and
examine any other person who may appear to him likely to be able

to give useful evidence as to the matters in dispute ; and shall then

proceed, at once if possible, to record his final order in accordance
with the just merits of the case.

9. If the plaintiff fails without reasonable excuse to attend

with his proofs or omits without reasonable excuse to adopt
measures to procure the attendance of his witnesses, the Village

Munsif shall reject the plaint.

10. If the defendant fails to appear, the Village Munsif shall

adjourn the trial to an early day to be fixed by him, and shall

meantime take all the measures in his power, with the assistance
of the village officers, to procure the attendance of the defendant
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on such adjourned date : he shall not decide the suit without exa-
mining the defendant unless for special reasons to be recorded by
him in writing in his final order.

11. If the witnesses on either side or any of them fail to
attend on the appointed day, the Village Munsif may, after taking
the evidence of those that are present if he considers it necessary
for the purposes of justice and for arriving at a satisfactory deci-

sion, adjourn the trial for such period as may be necessary to pro-
cure their attendance.

12. The Village Munsif shall examine the parties and their

witnesses, if any, orally, and it shall not be necessary for him to
take down their evidence in writing or make notes thereof ; but
if he does not do so, he shall embody in his final order the sub-
stance of the evidence, together with the points in dispute, and his

decision thereon, specifying the amount, if any, awarded to the
plaintiff. Such final order shall be deemed to be the decree.

13. If his decision is in favour of the plaintiff either wholly
or in part, he may direct the defendant to pay the amount found
due, by instalments not extending over a longer period than twelve
months.

14. In no case shall he award more than seems to him on a
full consideration of all the circumstances and past history of the
debt to be justly and equitably due.

15. The final order shall be written in column 6 of the Re-
gister mentioned in Rule 4 ; and the Village Munsif shall give a
copy thereof, under his signature, to either party asking for the
same.

16. Every order whether rejecting a plaint or aliowin o- or
disallowing a claim shall be endorsed briefly by the Village Munsif
on the plaint.

1 7. If the decision awards the plaintiff's claim in whole or
part, the defendant may pay the money due by him under the
decree into the Village Munsif's Court and in such case shall be
given a receipt for the same : and it shall be the duty of the
Village Munsif to cause such money to be paid over to the plaintiff

and to require his receipt for the same, and to enter the fact of
such payment in the last column of the Register.

18. If the decree is satisfied in whole or in part out of Court,
it shall be the duty of the plaintiff to certify tlie fact to the Village
Munsif, and when he fails to do so, the defendant may apply to
the Village Munsif, who shall then make enquiries ; and if he finds
it proved that the decree has been so satisfied shall refuse to
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execute it further. The necessary entry to denote satisfaction

under this Rule shall be made in the Register.

19. The decree-holder may at any time within the period

allowed by the limitation law apply to the Village Munsif for

execution of his decree or such portion of it as may remain un-

satisfied ; such application must be in writing, and must state that

the decree of which execution is sought has remained unsatisfied

in whole or in part, as the case may be.

20. In the case of a decree which allows payment by in-

stalments, any default by the judgment-debtor entitles the decree-

holder to apply for execution.

21. On application as aforesaid by the decree-holder the

Village Munsif may, after making such inquiry as he deems neces-

sary, cause the decree to be executed by the attachment and sale

of any moveable property within the local area of his jurisdiction

belonging to and in the possession of the judgment-debtor, except

such property as is mentioned in the proviso to section 266 of the

Civil Procedure Code. Attachment shall be effected by actual

seizure, and the property so attached shall be kept in safe custody

in or near the village chauri. Provided that no more property

shall be attached under this Rule than shall seem to the Village

Munsif reasonably sufficient at a fair valuation to cover the amount
of the decree remaining unsatisfied.

22. All claims to attached property shall be inquired into

without delay and summarily determined by the Village Munsif

after hearing such evidence as may be tendered by the claimant

and the decree-holder respectively, and after examining, if neces-

sary, the judgment-debtor.

23. If the attached property is subject to speedy and natural

decay or when the expense of keeping it in custody shall exceed

its value, it may be sold at once, by order of the Village Munsif.

24. In all other cases if the judgment-debtor does not ten-

der the amount of the decree within three days from the date of

attachment, tlie Village Munsif shall issue a notice of the sale of

the property, to be posted up in a conspicuous place in the chauri

where the property is kept, specifying the property to be sold, the

amount for which the sale is ordered, and the day and hour of sale.

25. Except in the case mentioned in Rule 22 no sale shall

take place till after the expiration of at least ten days from the

date on which the notice has been posted up on the chauri.

26. If the Village Munsif is himself an officiating Patel and

if the property is within the hmits of his jurisdiction, as such, he
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shall himself order and superintend the attachment and the con-

duct of the sale. In any other case the Village Munsif shall

direct his orders for the attachment and sale to an officiating Patel

in whose jurisdiction, as such, the property is, and it shall be the

duty of such Patel to carry out the execution under the orders of

the Village Munsif.

27. The officer conducting the sale may in his discretion for

sufficient reason adjourn the sale, reporting the fact to the Village

Munsif, who may pass such orders as may seem just as to the

renewal of the sale.

28. The proceeds of the sale shall be made over by the

Village Munsif to the decree-holder to the extent necessary to

satisfy his decree, any surplus being handed over to the judgment-
debtor. Receipts shall be taken for any payment made under this

Rule : and the necessary entry as to satisfaction shall be made in

the Register.

29. The Village Munsif shall be entitled to employ the

agency of the inferior village servants for carrying out his orders

in any suit or execution matter pending before him under the Act

:

and it shall be the duty of the Revenue and Police Patels and
Kulkarnis throughout the local area of his jurisdiction to render
him all the assistance in their power in connection with the dis-

charge of his duties under the Act.

30. No costs shall be awarded by any Village Munsif.

31. The Village Munsif shall be entitled to hold his court in

the village chauri.

By order of His Excellency the Honourable the

Governor in Council,

J. R. NAYLOR,
Acting Chief Secretary i.o Government.

RULES REGARDING CONCILIATORS.

JUDICIAL DEPARTMENT.

Bombay Castle, 17 th December 1879.

No. 7636.—In exercise of the power conferred by Section 49
of the Deccan Agriculturists Relief Act, 1879, the Governor in

Council is pleased to fix the following Table of Charges to be made
by Conciliators and to prescribe the following Rules as to the
record and accounts to be kept by them :

—
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A.

—

Table of Charges.

(1) For forwarding an

agreement under Sec-

tion 44 to the Court.

(2) For ditto ditto

under Section 45.

(3) For granting a certifi-

cate under Section 46.

I

One-half per cent, of the amount
of value or the subject-matter
of the agreement.

One-half per cent, of the amount
or value of the subject-matter

of the agreement
;

provided
that the charge shall be in no
case less than four annas or

more than Rs. 5.

Four annas.

The above charges shall not be payable in cash but in court-

fee labels which shall be affixed to the documents in respect of

which the charges are respectively payable.

If the percentage calculated according to item No. 1 or 2 of

the foregoing table amounts to a sum which cannot be exactly

represented by court-fee labels of procurable values, the charge

shall be enhanced to the nearest amount which can be so represented.

B.—Every Conciliator appointed under the said Act shall

keep a General Register in the following form :

—

1
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(3.) In the 6th column the adjourned date or dates, if any, should

also be shown below the date first fixed, and an entry should be made in

the same column showing the mode adopted for securing the presence of the

opposite party, whether by summons, message, personal oral communication,

or as the case may be.

(4.) If the opposite party fails to appear on the date first fixed or

within the time, if any, subsequently extended, this fact should be noted in

column 7.

(5.) In column 8 if an agreement finally disposing of the matter is

arrived at, an abstract of such agreement should be given, or if a reference

to arbitration is agreed to, the name of the arbitrator should be entered, or

if the endeavour to bring about an amicable settlement fails, the fact should

be recorded.

(6.) The date of the certificate, if any, gi'anted under section 46 should

be particularly noted in column 11,

(7.) If crosa-applications in the same matter are made at different

times, the fact should be noted by a cross-reference in the column of remarks.

Any fact connected with the application or dispute which the Conciliator

thinks it worth while or important to record may be noted in this column.

(8.) The Conciliator should attach his signature in the last column,

when the application is finally disposed of by him.

0.—Every Conciliator shall also keep an account of all fees

received by him in the following form :

—

1
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RULES REGARDING VILLAGE REGISTRARS
AND REGISTRATIONS.

JUDICIAL DEPARTMENT.

Bombay Castle, 7th February 1880.

No. 889A.—The following Rules made, with the previous

sanction of Government, by the Inspector-General of Registration,

under section 61 of the Deccan Agriculturists Relief Act, 1879,

are published for general information :

—

PART I.

—

Peeliminaet.

Definitions. 1. In these Rules :

(a) " Taluka Village Registrar" means a Village Registrar
who is also a Sub-Registrar under the Indian Registra-
tion Act, 1877;

(&) " Kulkarni Village Registrar " means a Village Registrar
who is also an officiating kulkarni, or a sharer of the
kulkarni watan of the village, or of one of the villages

for which he is Village Registrar

;

(c) " Stipendiary Village Registrar " means any Village
Registrar other than a Td-luka or a Kulkarni Village
Registrar.

2. In case of a Stipendiary or Kulkarni Village Registrar

being unable to attend to his duty for a
Arrangements to be made

^.^q^j j^ ^^^.^gg ^f 7 ^j g Q^i^g to
darmg absence of stipendiary ^, ^ ,, .„ *' = }, -ii

or Kulkarni Village Regis- absence from the village, sudden illness,

trars from their offices. or Other cause, he shall place a competent
person in charge of his office, making an

immediate report to the Assistant or Deputy Collector in charge
of the td,luka, through the Taluka Village Registrar, and the person
BO placed in charge shall, until the receipt of instructions to the
contrary, discharge all the duties of the Village Registrar.

The Village Registrar, by whom any person is so placed in

charge, shall be responsible for all his acts as if he were himself
still in charge of the office.

PART II.—Recoeds.

(a) Register- Boole.

3. The Register prescribed by section 58 of the Deccan

TT^^rv, «f T? • . r> T
Agriculturists Relief Act, 1879, shall be

JTorm of Register Book. v i > ^ .^ s- r a a- aa book kept m the form of Appendix A.
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4. A Village Registrar before bringing a new Register Book
. into use shall count the pages, and satisfy

ter^Brks"^^'"''
^^"^ ^^^^^^^ ^!^^* ^^® number thereof corre-

sponds with that given in the certificate

on the title page. If the number be found correct he shall certify

to that effect on the title page. If there be a discrepancy he shall

return the book for correction to the officer from whom it was
received.

5. The volumes of Register Books in each office shall be
numbered in a consecutive series, which

Nambering of the conse-
gj^all not terminate with the year but be

cutive volumes of tveerister •-, .n TiSn j_i

^QQ^s. carried on perpetually. It shall not be

necessary to commence a fresh volume at

the commencement of a new year. When the amount of copying
is great, two volumes of a Register Book may be employed simul-

taneously, instruments bearing an even serial number being copied

into one and those bearing an odd serial number into the other.

(6) Index of Register.

6. An Index of all entries in the Registers shall be prepared

-p ,
J

, in the form of Appendix B. The Index
for all the Village Registry Offices of

each t^luka shall be prepared by the Taluka Village Registrar at

the Mamlatdar's head-quarters, from the memoranda sent to him
under Rule 31 as well as from his own Register. In the Index, how-
ever, the last column in the form given in Appendix B will be omitted.

7. The Index should be prepared alphabetically for the

Arrangement and binding entire tdluka without reference to the
of Index. particular office in which the transaction

indexed has been registered, and the necessary entry in the Index
should be made in each case directly the form referred to in Rule
31 has been received. At the end of the year the Index for the
taluka should be bound into volumes.

8. The rules for the time being applicable to the Indexes
of the Registers kept under the Indian

iQ?^'.^'^'^^?'''''^^^''^''^^"" Registration Act, 1877, shall be followed
1877, to be observed m pre- . ^, J (.\i t j j
paring the Index. ^^ the preparation or the Index under

these rules so far as regards :

(a) the method of indexing and transliterating names

;

(6) the indexing of an instrument of which there are more
executants than one ; and

(c) the use of the loose sheets supplied for the prepara-

tion of the Index.
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(c) Claim-Note Book.

V J f ri^irr. 9. A book in the form of Appendix
Form and use of Claim- ^ , ,, , , , , , xx.,, ^V> •

Note Book. C shall be kept by each Village Kegis-

trar.

If the registration of an instrument and the furnishing of a

copy or copies under the second paragraph of section 58 is comple-

ted on the day of attestation of the instrument and before the

parties to the transaction leave the ofiSce, no claim-note from this

i)ook need be granted to any of such parties.

It shall be the duty of the Village Registrar, if possible, to

complete the registration and furnishing of copies as aforesaid on

the day on which the parties first come to him for the purpose.

If, however, when the parties leave the office any of them
have a claim to an original instrument or to a copy, the Village

Registrar sliall gra;nt to each person having such claim a claim-

note, which shall afterwards be taken back and filed when the

original instrument or copy to which it relates is delivered to the

party who claims it.

(d) Day and Cash-Booh.

10. Every Tdluka and every Stipendiary Village Registrar

n. J n I, D 1 ^ shall keep a Day and Cash-Book in the
Day and Gash-Book, &c, • ^ • a t -rk t • ,i •

form given m Appendix D, and m this

book shall be entered all fees paid for registration, &c.

Every Kulkarni Village Registrar shall enter his registra-

tion receipts under a distinct heading in his ordinary Day Book
(Village Form 11).

{e) General Provisions.

11. The office of every Tdluka Village Registrar shall be the

local office of issue for books, forms,

Local offices of issue for &0., to the other Village Registrars of

books and forms. the taluka Or mahal in which such office

is situate.

The office of each Tdluka Village Registrar at a Mdmlatddr's
head-quarters shall be a central office of

Transfer cf records to office ^ ^ ^^ ^^ \i\\age Registry
of Taluka Village Registrar. c •t, .jt x, j ^ -n '

t.

Offices of the taluka, and the Register

Books of the latter Village Registry Offices shall be forwarded to

the said Tdluka Village Registi*ar for the purpose of being recorded

as they from time to time become complete.
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12. All Village Registrars shall provide out of the amount
received by them as remuneration such

Village Registrars to pro- office accommodation as they require, if

vide their own writing mate- ^^^ ^jig ^fg^jg ig available for their use,
nals and to be responsible -,' , -, , ...

2. i ±i

for quality of writing and and also whatever writmg materials they

condition of their records. require for the work of their respective

offices, excepting such blank forms and
books as are supplied by Government, and the paper required for

the preparation o£ instruments, or of copies supplied under Rules
29 and 30.

They shall be responsible that all instruments written by
them, or under their superintendence and all other documents, or

books which they are required to prepare are executed intelligibly,

legibly and distinctly, and for their records being kept neat and
orderly.

1 3. No Village Registrar may destroy any of the old papers

Destruction of old papers. ^/
^^« ^^^^ without first having obtained

the sanction or the Assistant or Deputy
Collector in charge of the taluka for doing so.

PART III.—Procedure.

(/) Execution and Registration of Instruments under
Sectio7is 57 and 58.

14. Village Registrars should duly satisfy themselves of the
Preliminary measures to be identity of each executant, and should

taken before an instrument receive the fee for registration and copy
IS written. before the instrument is written. They
should also pay careful attention to the requirements of the Stamp
Act.

15. Every Village Registrar shall provide himself with spe-

Preparation of instruments. ^^"^.^^ .^^^^^ of all instruments to which
agriculturists are ordinarily parties. In

drafting an instrument care must be taken to follow the best
obtainable form, and whilst fully expressing the intentions of the
parties, to avoid repetition or prolixity.

Above all, the language employed should be simple and clear,

and the description of immoveable property, if any has to be men^
tioned in the instrument, should bo such as to enable the property
to be unmistakeably identified. When the instrument relates to
land to which a survey has been extended the survey numbers
should be set forth.
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Endorsements to be made on l^'. ^^ the instrument has

the instrument after its execution, been written, it should be read out to

the parties and executed.

(a) The Village Registrar should then endorse upon it a

note in the following form :

—

As. p.

*' Fees received as follows :—For preparation, regis-

tration, and one copy ... ... ... ... 4
For additional copies {if any are supplied)

Total ...As.

(b) Immediately below this note should appear the endorse-

ment of attestation required by para. 2 of section 57, in the follow-

ing form:

—

" This instrument written by me {or under my superin-

tendence), after having been read aloud within his hearing,

has been executed by ^. B. of G. D., whom I know (or of

whose identity I have duly satisfied myself), in my presence

this day."

If a witness is examined as to identity his name and
place of residence should be added in the following form :

—

" Witness as to identity E. F. of G. H^
The endorsement should be signed and dated by the

Village Registrar ; and if any of the parties to the instrument

is unable to read it, the attestation by two respectable wit-

nesses should immediately follow that of the Village Regis-

trar, in the following form ;

—

" We, /. /. of K. L. and M. N. of 0. P., have witnessed

the execution this day of this instrument by ^. B, of G. D."

(Signed) 7. J. of K. L.

(Signed) M. N. of 0. P.

(c) The Village Registrar shall next endorse upon the in-

strument the note required by para. 2 of section 59 as to whether
or not the transfer of the consideration named therein, or of any
part thereof, took place in his presence. This note shall be in

one or other of the following forms :

—

'^A.B. of C. D. has in my presence this day received from

Q, R. of 8. T. the sum of Rs» {figures), i. e., in words
{or the following articles, viz.,

(being the whole {or a part) of the consideration

stated in this instrument;" or
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*' No portion of the consideration stated in this instrument
has been paid in my presence to A. B. of C. D."

The endorsement should be signed by the Village Regis-
trar.

{d) Immediately below such signature should be endorsed a
further note showing page and volume of the Register Book in

which the instrument is registered.

Finally, at the foot of all these endorsements should be aflBxed

the Village Registrar's signature with his official designation (^. e.,

Village Registrar of) and the date of such signature.

1 7. (a) If a previous instrument ofthe nature of that referred

,, , . - . . to in para. 3 of section 59 be produced

,,^Z}^i:!i^^^ioT at tte time of the execution of an in-

strument berore a Village Registrar, the
Village Registrar shall write upon the previous instrument the
following note :

—

" This instrument has been modified (or wholly, or partly

superseded) by instrument No. of (year) executed in my
presence by A. B. of G. D. in favour of Q. R. of 5. 21, and
attested by me this day."

(6) On the new instrument which modifies, or supersedes the
previous instrument the Village Registrar shall write, at the top
of the document, immediately over the stamp impression, if there
be any, the following note :

—

" The instrument dated executed by
in favour of , which this instrument modifies (or super-
sedes) has been produced before me this day, and a note of
such modification (or supersession) has been endorsed by me
thereon."

But it should be understood that the writing of this note will

not dispense with the necessity of a full description of the old
instrument being contained in the new one as required by section 59.

(c) If in any case it be established to the satisfaction of a
Village Registrar that a previous instrument of the nature of that
named in this rule has been lost or destroyed, or for other sufficient

reason cannot be produced, he shall record on the new instrument
in lieu of the last-mentioned note, a note to the following effect :

" It has been established to my satisfaction that the
instrument dated executed by in favour of

, which this instrument modifies (or supersedes) has
been , and cannot therefore be produced before me."



400

To each of the above notes the Village Registrar should attach
his signature and official designation, together with the date of
signature.

(g) Registration of Old Instruments under Section 71.

[Note.—It should he clearly understood as regards the provi-
sions of section 71 and of Rules 18 to 20 ;

(1) that they only apply to instruments creating a mortgage,
lien, or charge on immoveable property belonging to an agricul-

turist ;

(2) that under the provisions in question no instrument can he

registered unless it has been executed 'prior to the date on ivhich the

Dekkhan Agriculturists RelieJ Act came into force (i. e., \st November

1879J; and

(3) that on and after the \st November 1880 the provisions of
both section 71 and of these rides will cease to have effect.^

18. If an instrument of the nature of that named in section 71
be produced before a Village Registrar

Preliminary measures to be
f^j. ^^^q purpose of being registered, the

taken on presentation of m- ^r•^^ ti • j. in ?• i* i
• ij?\li j

straments under section 71. Village Registrar shall satisfy himself that

the instrument has been duly executed
by the person or persons who purport to have executed it, and also

as to the identity of such executant or executants.

19. The instrument will be presented for registration

either by a party who claims under it

Endorsements to be made or by the executant or one of the exe-
on such instruments.

cutants.

(a) The first endorsement on the instrument should therefore

be in the following form :

—

" This instrument is presented for registration by Q. R.
of S. T., the party who claims under it (or by A. B. of C. D.,

the executant). ^. ^. of C. D. whom I, the Village Registrar,
know, {or of whose identity I, the Village Registrar, have
duly satisfied myself,) admits the execution of the instrument
which has been read aloud to him by me."

If receipt of any consideration be acknowledged by the execu-
tant, the words "and acknowledges having received Rs. {words
and figures) of the consideration money {or the following articles)"

should be added to this endorsement, which the executant should
then sign, or affix his mark to.
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If a wituess be examined as to identity, bis name and place of

ii^sidence should be endorsed in the form given in Rule 16 (6),

(b) The Village Registrar should next write the fee-endorse-

ment as follows :

—

*' Fee received for Registration, 4 annas .^'

(c) Directly below such endorsement the words ''Registra-

tion Ordered " should be written.

The Village Registrar should affix his signature with the date

of such sisfuature to the foot of these endorsements.'O

(d) Next he should endorse a further note showing the page

and volume of the Register Book in which the instrument is

registered.

Finally, at the foot of all these endorsements, the Village

Registrar's signature should be once more attached with his official

designation and the date of such signature.

(N.B.— III the crise of Registrations under section 71, the law

does not require Village Registrars to furnish the parties

ivith copies of the instruments registered; but such copies

may be obtained by them under Bute 30).

20. If the Village Registrar is not satisfied that the instru-

_ . , ^ T, •
, .• ment was executed by the person or

Refusal of Eegistration. ,
, i i i. ^ -i.

persons who purport to nave executed it,

he shall refuse to register the same, and immediately below the

presentation endorsement prescribed in Rule 19 shall endorse the

following words :

—

'' Registration of this instrument refused as I am not

satisfied that it has been executed by A. B. of G. I>."

This endorsement should be signed by the Village Registrar,

his official designation and the date of such signature being

added.

If an instrument bo refused for registration it should not be

copied into the Register Book,

In dealing with an instrument presented for registration under

section 71, the fees should not be received until after it is deter-

mined whether the instrument is to be registered or not, and if

registration be refused no fees should be levied on it,

B 862—51
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(h) Provisions aqiiMcahle to all Registrations hi/ Village Regis-

trarSf ivhether under Section 58 or Section 71.

21. No Stipendiary or Kulkarni Village Registrar eliall pre-

Certain Village Registrars P^re or register any instrument to which

not to prepare or register he or any member of his tamily IS a party,

instruments in which they are For the preparation or registration of
interested. any such instrument the parties should

be referred to a Village Registrar who has concurrent jurisdiction.

22. If in writing an instrument it has been found necessary to

make any corrections in the nature of

^
Corrections in the origmal

^^.^gyj,^ interlineations, &c. , the Village
instrument to be attested. _, . ,

' . ^ ., .
' n ,i ,

•

Registrar should requn^e all the parties

to the instrument to attest such corrections with their initials or

marksj and should also attach his own initials thereto.

23. If in any case the space afforded by a single piece of

Provision where space af- paper is found insufficient to contain all

fordedby single piece of paper the writing of an instrument and it is

i3 insufficient to contain all neccssary to attach an extra piece or
the writing of an instrument.

^-^^^^ thereto, the Village Registrar

should write his signature across the junction of the two or more
pieces of paper of which the instrument consists both on the front

and on the reverse side.

24. A Village Registrar who registers any instrument in the

exercise of concurrent jurisdiction, shall

me^trg?stei"ed by a Village forward to the Village Registrar, within

Registrar exercising concur- whose jurisdiction the executants of such

rent jurisdiction to be sent to instrument reside, or if they reside in

Village Registrar of circle in
different circles, to the Village Registrar

which executant resides. ~ , i • i i -c 4-1 ^
of each such circle a memorandum ot the

instrument so registered in the form of Appendix B. These

memoranda shall be filed in the Village Registrar's office to which

they may be sent for one calendar year, subsequent to which period

they may, with the sanction of the Assistant, or Deputy Collector

in charge of the tdluka, be destroyed.

25. In copying an instrument into the Register Book, the

endorsements prescribed by Rules 16, 17,

me^ts'^hitfthe Re'lL''''*''''''
^^^ ^^ ""^'^^'^^ ^® ^^P^^^^ ^^ column 1, andmens mo e egis i.

^^^^ contents of the instrument itself

should be copied in column 2. When the instrument is stamped,

the value of the stamp and the stamp vendor's endorsement

appearing on the original instrument should be copied in column

2 of the Register Book at the commencement of the entry.
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26. Errors, erasures, or alterations appearing in original

Method of noting errors, instruments, sliould be copied into the

erasures, &c., in original Register exactly as tliey appear in those
instruments in the copies instruments, marginal notes being writ-
thereof in the Register.

^^^ explanatory of such errors ; e. ^.,
*' so in the original," or corresponding words in the vernacular

with a X over the error and a corresponding mark over the mar-

ginal entry relating thereto.

27. On the copy in the Register Book being completed the

Yillage Registrar having carefully corn-
Attestation of copy of in- p^j,g(j i^ ^,-^1^ l-l^g original should certify

strumentm Keffister l>Gok; and "^
-, , . .

,

°
-ji i

•
xxi • ^

method of attesting correc- ^^^ler hlS Signature, With hlS official

tions in that copy. designation attached, that it is a true

copy. Any mistakes made at the time

of copying should be corrected by the words written by mistake

being underlined and the correct words being written above, or by
the words omitted being neatly interlineated, but the Village Re-

gistrar should attest all such corrections in the Register Book by
attaching his initials thereto.

The date of the delivery to executants of the copies referred

^ ^ ^ ,. , ^ to in para. 2 of section 58 and Rule 29
Date of dehvery of copy to , /, . , , • ^ i

executant to be showu in should, m every case, be shown m the

Register. Register Book in column 1 immediately
below the endorsements, in the follow-

ing form :
'' Copy of this instrument delivered to A. B. of 0. D.

on (date)."

28. All entries in a Register Book should be numbered in a

consecutive series which should com-
Entries in Register Book ^ence and terminate with the year, a

how to bo numbered and r ^ • ^ • t i ii i

marked. iresh series being commenced at the be-

ginning of each year. The serial num-
ber should appear in column 1 immediately above the first endorse-

ment copied into that column, being distinguished in the case of

instruments relating to immoveable property by the letter A and in

that of instruments relating to moveable property by the letter B.

An ink line should be drawn from left to right across the

page of the Register Book to show where
Termination of one entry one entry terminates and where the next

and commencement of next Wins, such lino being drawn immo-
to be shown m the Kegister i- , i , i ^i , P- r ,

i

jjqoJj.^
diately below that portion or the copy,

whether in column 1 or column 2, which
appears lowest down on the page. The entry relating to one in-

strument in one column should in no case be made alongside of the

entry relating to any other instrument in the other column.
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(i) Copies and Searches,

29. Copies* fnrnislied to executants under the provisions of

para. 2 of section 58 should contain all
Furnishing of copies under ^j^^^ appears on the on>inal instrument,

para. 2 of sectiou 9o to , , , . ^
J- 1-1^1^^ p n

executants. ^^^^ ^^ ^^ ^^J "^^^ *^® contents ot, and
the endorsements upon, such instru-

ment ; and should, after being compared with the original, be cer-

tified to be true copies by the Village Registrar who, below such
certificate, should attach his signature and official designation.

Errors, interlineations, &c., appearing in the original instru-

ment should be shown in these copies in the same manner as in

the Register-Book (see Rule 26) ; and mistakes made in preparing

them should be corrected as laid down in Rule 27.

30. t Subject to the payment of the fees prescribed in this

Applicationsforcopy,search ^^^^^^ by Government under section 63,

or inspection. Receipt for any Register Jiooks and indexes and Memo-
payment on account of the randa filed under Rule 24, shall be open
above to be always given. to the inspection of any person applying

to inspect the same, and copies of entries therein shall be given to,

or may be taken by any person applying for such copies : Provided
that no Register Book or other record of a Village Registrar''s

Ofiice shall be inspected by any person other than a Government
officer, save in the presence of the Village Registrar, and in the

place used by him as his office, and that all applications for inspec-

tion or for copies must be in writing.

Any person permitted to inspect such records may search for

any entry therein, or if he shall so desire, such search shall be
made for him, subject as aforesaid, by the Village Registrar.

For any payment made under this rule a receipt, in the form,

of Appendix E, shall be granted by the Village Registrar.

(j) Returns and Pay-Bills.

31. Every Village Registrar, other than Tjlluka Village Regis-

trars at Mamlatdiirs' head-quarters, on

Return^&c^°^
^ 011 7 registering an instrument, shall at once

fill in a printed sheet in the form ©f

• The stamp-duty leviable on the copies has been remitted by the Govern-
ment of India's Notification No. 10 of 3rd January 1870 (Bomhay Government
Gazette for 8th idem, p. 40).

_
t Applications made, and certified copies granted under this Rule, -will be

Bubject to the provisions of the Court Fees and Stamp Acts, independently of the
copy find s(!arch foes leviable under the rules made by Government under section
63 of the Indian Agriculturists Relief Act, 1879.
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Appendix B, and shall despatch it at the earliest opportunity to

the Taluka Village Registrar at the head-quarters of the Mamlatdar

of the taluka.

At the close of each month all such Village Registrars as

aforesaid shall forward to the Tdluka Village Registrar at the

Mamlatdar's head-quarters a memorandum showmg the amount of

fees collected by them during that month on account of searches

and copies granted under Rule 30.

From the returns thus sent, and from the information to be

gathered from the books of his own office, the Taluka Village

Keo-istrar at the Mamlatdar's head-quarters will prepare a general

Monthly Return for the whole of the Village Registry Offices of

the tdluka in the form of Appendix F, and will submit the same

through the Mdmlatdar, for the purpose of verification, to the

Collector, in whose office again a general district Monthly Return

of the same kind will be prepared and forwarded to the Inspector-

General of Registration.

32 . The Tdluka Village Registrar when preparing the monthly

return prescribed in the preceding rule

Pay of Stipendiary Village ^^^^ ^^ ^|^e game time, prepare one gene-
Registrars how to be drawn. ^^^ ^^.^^ ^^^ ^^^ p^^ ^f ^^^ Stipendiary

Villao-e Reg-istrars of the tdluka, which bill he should submit to

the Mamlatdar's Treasury for encashment. The Taluka Village

Beoistrar on drawing the amount of the bill should take the first

opportunity of forwarding, by means of the village mahars, or

otherwise as may be most convenient, to the Stipendiary Village

Registrars the amount due to each.

[k) Remittances,

33. Remittances on account of

Remittances to the Trca- reo'istration fees, &c., should be sent as
Bury how to be made.

foflows to the Treasury :—

by Tdluka Village Registrars, to the Taluka or Petta

Treasury along with the collections of the office under the

Indian Registration Act, 1877 ;

by Stipendiary or Kulkarni Village Registrars, by means

of the village mahars, monthly to the Taluka or Petta Trea-

sury (The amounts thus remitted monthly should be sent

so as to reach a Taluka Treasury not later than the 25th, or

a Petta Treasury than the 20th, of each month ; or if these

dates fall upon a Sunday or gazetted public holiday, not later

than the day preceding such Sunday or holiday. In March
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tlie remittances may be made so as to reach the Treasury not

later than the 31st of that month.)

A remittance by a Tdluka Village Registrar should be accom-

panied by his Day and Cash-Book in which, on the remittance

being paid in, the receipt of the Treasury OflBcer for the amount

should be obtained.

Remittances by Stipendiary and Kulkarni Village Registrars

should be accompanied by a Chullan specifying the amount

remitted,

34. All Village Registrars may appropriate the proportion of

the fees due to them at once on such fees

Percentage payments to being paid to them, the amount SO appro-

Village Registrars how to be priated being shown by a debit entry in

drawn, the Day Book and the surplus only being

remitted to the Treasury.

(l) Correspondence.

^,, , ^.„ T, 1^
35. Taluka Villasje Registrars

Taluka Village Registrars . , j ax • ^ j
to be the medium of comma- shall, as regards official correspondence,

nication between Stipendiary be the medium of Communication be-

and Kulkarni Village Regis- tween the Stipendiary and Kulkarni

Dr'ut''''conectort''"*^''*'

°'"
^^^^^g® Registrars and the Assistant, or

epu y ec ors.
Deputy Collector in charge of the tdluka.

As a rule correspondence from the offices of Stipendiary

,
and Kulkarni Village Registrars should

^Correspondence liow to be ^^ ^^^^ ^^ ^^^^^ ^^ ^^^ ^-^1^^^ ^^^^^^
at the first opportunity. If, however,

there be any communication of a pressing nature which will not

admit of delay it should be sent through the post " bearing."

References from Stipendiary or Kulkarni Village Registrars,

References from Stipendiary regarding matters of procedure, when
or Kulkarni Village Registrars the point involved isof minor importance
how to be disposed of in cer- and the Tdluka Village Registrar to
tain cases. whom the reference is addressed enter-

tains no doubt as to what the answer should be, may be disposed

of by the latter without further reference to the Assistant, or

Deputy Collector. The reply of the Taluka Village Registrar to a

reference of the above nature should, however, be in the shape of

advice, not in that of an order. A Register of such references,

showing also the manner in which they have been disposed of, shall

be kept by each Tdluka Village Registrar who will be held respon-

sible for the exercise of due discretion in replying thereto.
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PART IV.

—

Miscellaneous,

(m) Security.

36. T^luka Village Registrars being required to furnish

security as Sub-Registrars and Kulkarni
Stipendiary Village Regis* Village Registrars being watandars, no

trars to give Becurity.
security for the due performance of their

duties need be required. Stipendiary Village Registrars will,

however, be required to give security to the extent of Rs. 100.

The security bond of a Stipendiary Village Registrar should be in

the form infuse in the Revenue Department. The sureties may be

one or two in number as the Collector, in whose charge the bonds

should be kept, directs.

(n) hispedion.

37. The Inspectors of Registration and Stamps will, in

^ „ TD • X r^ax the matter of inspection, exercise a

.4"^: tK7eot°f:? general superintendence over the Village

the Divisional Inspector of Registry Offices withm the Innits 01

Registration and Stamps. their respective Divisions.

38. Every Taluka Village E.egistrar who is a Special Sub-

Registrar shall be the Inspector of
Local Inspectors of Village yiiiage Reo'istry Offices for the tdluka or

Registry Offices.
^^^^^^ .^ ^j^j^j^ ^^^ ^gg^^ -^ situate.

V^here a Taluka Village Registrar is also a Mdmlatddr's or

Mahiilkari's Aval-karkun the Inspector-General shall determine

what other Tdluka Village Registrar shall be Inspector of the

Village Registry Offices in his tdluka or mahdl.

An Inspector of Village Registry Offices shall visit and inspect

each of the offices within his charge once at least in two years.

39. Village Registry Offices shall

Occasional inspection by
^^so be from time to time inspected by

other officers.
^^^^ ^^ ^^^ following officers, viz. :—

1. The Collector of the District.

2. The Assistant, or Deputy Collector in charge of the

tdluka.

3. The Mdmlatdiir or Mahdlkari of the taluka or mahdl.

4. The Special Judge.

5. The Assistants of the Special Judge.

6. The Subordinate Judges.
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40. When examining a Village Registry OfSce it shall be the

duty of an Inspecting Officer to see that
Points to be observed at

^]^q provisions of Chapter VIII. of the

tglTrrSffir ' '" Dekkhan Agriculturists Relief Act, 1879,
and of these and all other rules framed

thereunder, and of the Stamp and Court Fees Acts are duly com-
plied with.

He should also send for some of the parties whose names
appear in the Register, and with the aid of the latter question

them with a view to satisfying himself that the instrument executed

by them has been properly registered, and, if it was written by

or under the superintendence of the Village Registrar that it has

been correctly and carefully prepared.

The specimen forms of instruments in the Village Registrar's

possession should also be examined with a view to substituting

improved forms, if any of them are found to be unsuitable.

41. The Inspector of Registration and Stamps will submit

a report of the result of his examination
Reports to be submitted on of Village Registry offices, sending one

Village Registry Office in- ^^ ^^ ^|^g Inspector-General of Regis-

broksTxamitel Oration and another to the Assistant, or

Deputy Collector in charge of the tdluka.

Tdluka Village Registrars will also submit similar reports on each

office examined by them to the Assistant, or Deputy Collector in

charge of the taluka. No Inspector and no Tdluka Village Regis-

trar shall issue any order on the subject of his inspection direct to

any Village Registrar. Any of the officers named in Rule 39,

other than the Collector or an Assistant, or Deputy Collector, who
inspects a Village Registry Office will communicate his observa-

tions to the Assistant, or Deputy Collector in charge of the tdluka.

On receipt of any such report or observations as aforesaid the

Assistant, or Deputy Collector in charge of the taluka, will him-

self dispose of such matters as do not appear to him to require

further reference. In more important matters he will refer to the

Collector before passing orders.

Every Officer on completing the examination of a Village

Registry Office should authenticate the Register Book in current

use by making a record therein to the following effect :

—

" Examined this day from page in Volume to page

in this book."
(Signed) A. B.

(Registrar, or Assistant or Deputy Collector, or Mdmlatdar,

&c., as the case may be).
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42. Inspection reports on Village Registry offices should be
as brief as the circumstances of the case

Re^ortt!"*'
°^ Inspection

^^^^ ^^^-^ ^^^
rj.^^^^

^^^^^^ ^^^^^ ^^^
nerally whether the fees are properly

levied, whether instruments are properly stamped and carefully

drawn, whether the work of registration is done with accuracy
(especially with reference to the endorsements of attestation) and
despatch, whether the writing in the registers is neatly done, and
whether the correct amounts have been remitted to the Treasury.
Any matter deserving of special remark should, of course, be spe-

cially brought to notice.

Tdluka Village Registrars when on inspection tour will be
entitled to draw batta at the rates pre-

scribed for subordinates in the Revenue
Department, but will not be entitled to

draw commission on fees levied in their

offices during their absence.

43.

Tdluka Village Registrars

to be entitled to draw batta,

but not fee commission, when
on tour.

(o) Annual Reports.

U.

Annual Report (and returns

if called for) to be furnished
to the Inspector-General by
Collectors.

The Collector of each District in which the Deccau
Agriculturists Relief Act, 1879, is in

force, shall, shortly after the close of the
official year on the 31st of March, sub-
mit to the Inspector-General a brief

annual report containing such general
remarks as he may deem necessary on the work performed during
that year by the Village Registrars of his District, with any sug-

gestions which he may have to offer for facilitating, extending, or
improving the system of Village Registration. He shall also for-

ward with such report such forms of annual returns as may be
called for by the Inspector-General.

APPENDIX A—{See Rule 3.)

Endorsements. Copy of Instrument.

B 862—52
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APPENDIX B.

Form of Index under Rule 6 and op Memorandum under Rules
24 AND 31.

Name of

Executant or

Executauta.

Resi-

dence,

Nature of

Instru-

ment and
considera-

tion or

value.

Name of Office in

which instrument
is registered and

date of registration

and reference to

Register.Book.

If instrument
relates to

immoveables,
description of

property,

Name of

party
claiming
imder the
instru

ment,

Resi-

dence.

Total fees

paid at

time of

registra-

tion.

APPENDIX C.—{See Rule 9.)

Form op Claim-Note Book.

On production of this note by
the conveyance or mort-

gage belonging to him attested by
me this day will be delivered to him
by me (or a copy of the convey-
ance or mortgage executed by him
and attested this day will be deliver-

ed to him by me, or otherwise, as

the case may he).

Village Registrar.

On production of this note by
the conveyance or mort-

gage belonging to him and attested

by me this day will be delivered to

him by me {or a copy of the con-

veyance or mortgage executed by
him and attested this day will be
delivered to him by me, or other-

wise, as the case may he).

Village Registrar.

APPENDIX D.—(See Rule 10.)

Form op Day and Cash-Book.

Wednesday, 7th Jamiary 1880.

Portion of above due to Village Registrar

Balance to bo remitted to the Treasury .

.

Rs. a. p.

Fees on entry No. 131 of 1880 at page 88 of Register Book :

Registration 4 annas, copy 1 anna ... ... 050
Fees on entry No. 132 of 1880 at page 89 of Register Book :

Registration 4 annas ... ... ... ... 040
9

4 6

4 6

(Signed) A . B.,

Village Registrar of
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APPENDIX B.—{See Rule 30.)

Received from for

(search, or grant of copy, or inspec-

tion).

Village Registrar.

Received from for

(search, or grant of copy, or inspec-

tion).

Village Registrar,

APPENDIX F.—{See Rule 31.)

Instruments Registered during month ending—
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2. In respect of the suspension and dismissal of Village-

Registrars the same provisions, whether as to the reasons for

which such persons may be suspended or dismissed, or as to

the manner in which an order for suspending or dismissing

shall be recorded, or as to the right of appeal against such
order, shall apply as are applicable to village accountants.

3. The remuneration to be paid to Village-Registrars

shall be as follows :

—

(1.)—To a Village- Registrar who is also officiating

kulkarni or a sharer in the kulkarni's watan, fths
of the fees.

(2.)—To a Stipendiary Village- Registrar, a salary of

from lis. 5 to Rs. 10 per month, to be fixed by the

Collector in consideration of the work of the office,

plus \ of the fees.

(3.)—To Sub-Registrars who are ex-officio Village-

Registrars, the same rate as they are entitled to as

Sub -Registrars :

Provided always that in case of neglect of duty, careless-

ness or other official misconduct, the Collector may (with the

concurrence of the Inspector-General of Registration, if the

Village-Registrar be a Sub-Ilegistrar) withhold payment of

such remuneration to such amount or for such period as he
shall think fit.

4. The fees to be levied by Village-Registrars shall be

at the following rates, (viz. ) :—

For writing, or superintending the writing of, and ^^- *"•

for attesting and registering any instrument,

other than a simple receipt lor money, falling

within the provisions of section 56, and for

making one certified copy thereof under sec-

tion 58 4

Ditto when the instrument is a simple receipt

for money 1

For every certified copy in excess of one furnished

under section 58 1

For searching for any entiy in the Register, except

as hereinafter provided 1

For making one copy of any entry in the Register

or of a memorandum filed under No. 24 of

the Rules framed under section 61 except as

hereinafter provided 1
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Search for or making copy of any entry or of a'

memorandum filed under the said Rule, if

such search or copy is made by the

applicant himself or by any person whom he . ^^

brings for t^Ms purpose '

Search by Registrar when the applicant can

name the actual month in which the regis-

tration of the entry required took place ...

By order of His Excellency the Honourable the

Governor in Council,

J. R. NAYLOR,
Acting Chief Secretary to Government,

Bombay Castle, 24.tk March 1880.

No. 2109.—It is hereby notified for general information that

the Rules regarding registration made under Section 61 and 63 of

the Deccan Agriculturists Relief Act, 1879, and published in the
Government Gazette of the 12th February 1880, shall come into

force in the four Collectorates of Poena, Ahmednagar, Shold,pur

and Sat^ra from the 1st proximo.

By order of the Honourable the Governor in Gouiicil,

C. GONNE,
Chief Secretary to Government.

JUDICIAL DEPARTMENT.

Bombay Castle, 19th February 1880.

No. 1226.—With the approval of the Governor General in

Council, the Governor in Council of Bombay is pleased to direct,

under Section 78 of the Indian Registration Act, 1877, that the
Fees prescribed in the following Table shall be leviable in respect
of any instrument registered under Section 71 of the Deccan
Agriculturists Relief Act, 1879, in lieu of the Fees prescribed in
the Table published at pages 881 to 883 of the Bombay Govern-
ment Gazette of the 11th October 1877 :

—

Table. As. p.

For registering an instrument ... ... ... ... 4
For a copy of an entry, except as hereinafter provided. 1

For searching for an entry, except as hereinafter pro-

vided ... ... ... ... ... ... ... 1
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Search for, or making copy of any entry if such search"

or copy is made by the applicant himself or by any

person whom he brings for this purpose. .

^^^^
Search by Registrar when the applicant can name the

]

actual month in which the registration of the entry
\

required took place. J

By order of His Excellenctj the Uonourahle the

Governor in Council,

J. R. NAYLOR,
Acting Chief Secretary to Government-

REDUCTION OF COURT FEES AND STAMP DUTIES.

JUDICIAL DEPARTMENT.

Bombay Castle^ 3ls^ December 1879.

No. 7926.—The following rules made by Her Majesty's High

Court of Judicature at Bombay, under Section 20 of the Court

Fees Act (VII. of 1870), have been confirmed by the Government

of Bombay and sanctioned by the Governor General of India in

Council, and are published for general information :

—

1. Under the provisions of Section 20 of the Court Fees

Act (VII. of 1870), the High Court is pleased to direct that the

fees levied for all processes in suits to which Chapter II. of the

Deccan Agriculturists Relief Act (XVII. of 1879) applies, except

suits of the description mentioned in Section 3, Clauses («') and (,c),

to wliich an agriculturist is not a party, shall be one-half the fees

which would be leviable in similar suits to which the said Act does

not apply.

2. The fee leviable for the service of every notice, or other

process issued in proceedings taken under Chapter IV. of the

said Act (XVII. of 1879) shall be four annas.

3. Nothing contained in these rules, nor in any rules hereto-

fore made by the High Court under Section 20 of the Court Fees

Act (VII. of 1870) shall apply to process issued by a Village Munsif

under Chapter V. of the said Act (XVII. of 1879).

By order oj His Excellency the Honourable

the Governor in Council,

J. R. NAYLOR,
Acting Chief Secretary to Government.
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JUDICIAL DEPARTMENT.
Bombay Castle, 7 th January 1880.

No. 89.-—The following Notifications by the Government of

India are republished :

—

DEPARTMENT OF FINANCE AND COMMERCE,

The Srd January 1880.
'* No. 10.—In exercise of the powers conferred by Section 8 of

Act I. of 1879 (The Indian Stamp Act, 1879), the Governor Gene-

ral in Council has remitted the duties with which the undermen-

tioned classes of instruments are chargeable under the said Act,

namely :

—

(1) Agreements of the kind described in Section 43 of the

Deccan Agriculturists Belief Act, 1879;

(2) Copies of instruments which the Village Registrar has to

deliver to the parties under Section 58 of the Deccan

Agriculturists Relief Act, 1879;

(3) Powers-of-attorney furnished to relatives, servants or

dependants under Section 68 of the Deccan Agriculturists

Relief Act, 1879."

*' No. 11.—In exercise of the powers conferred by Section 35 of

Act VII. of 1870 (The Court Fees Act, 1870), the Governor

General in Council has

—

(I) remitted the fees payable in respect of powers-of-attorney

furnished to relatives, servant or dependants, under Section

68 of Act XVII, 1879 (The Deccan Agriculturists Relief

Act, 1379) ;

(II) remitted in the case of suits instituted before Village

Munsifs under Chapter V. of Act XVII. of 1879 (The

Deccan Agriculturists Relief Act, 1879), the fees payable

in respect of the documents specified in the first or second

schedule to the said Court Fees Act annexed

;

(III) reduced such fees to one-half in the case of (a) suits

to which Chapter II. of the said Deccan Agriculturists

Relief Act applies, except suits of the description mentioned

in section 3, clause (w) or clause (x) of the said Act to which

an agriculturist is not a party ;
(b) proceedings in matters

relating to insolvency under Chapter IV. of the said Dec-

can Agriculturists Relief Act.

(Signed) R. B. Chapman,

Secretary to the Government of India."

By order of His Excellency the Honourable
the Governor in Council

^

J. R. NAYLOR,
Acting Chief Secretary to Government.
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